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I. Introduction 

Four decades have passed since the seminal article in law and development by Professors 

David Trubek and Marc Galanter, “Scholars in Self-Estrangement: Some Reflections on the 

Crisis in Law and Development Studies in the United States,” 1 was published. The authors 

were not hopeful about the future of law and development studies then, 2  and after four 

decades, law and development still remains undeveloped as an academic field, as reflected in 

the lack of methodology and of a comprehensive analytical framework to assess the impact of 

law, legal frameworks, and institutions (LFIs3) on economic development. Many of the gaps 

between the realities on the ground and the early 70s academic discourse, as well as the 

resulting moral dilemma, as aptly described by Trubek and Galanter as “self-estrangement,” 

remain. There is a call for a new approach and a new analytical model to bridge the gaps and 

to establish the field more firmly as an academic discipline that contributes to the economic 

progress of developing countries. If the gaps can indeed be closed as a result of adopting this 

new approach and the new analytical model, then the scholars will find themselves out of 

self-estrangement. 

To this aim, a preliminary but important task for law and development studies is to develop 

focus in the field. Law and development studies, as standing today, do not have clear 

conceptual boundaries. From Trubek and Galanter’s article, “Scholars in Self-Estrangement” 

to the more recent “Development as Freedom”4 by Amartya Sen, scholars have discussed 

“development” and “law and development” in different contexts, at times defining 

“development” somewhat differently. It is because “development” does not have a fixed 

definition that is accepted universally, although it has generally been understood as 

progressive social, political, and economic changes in developing countries.5 The difficulty is 

that academics, one to the next, may have a very different idea about the substance of 

“progressive social, political, and economic changes” constituting “development.” Depending 

on one’s focus and preference, the discussion and analysis tends to head in a variety of 

directions, which has made a coherent development of the discipline rather difficult. 

                                                           
1
 David Trubek & Marc Galanter, Scholars in Self-Estrangement: Some Reflections on the Crisis in Law and 

Development Studies in the United States, 4 WIS. L. REV. 1062 (1974). 
2
 Id., at 1100-1102. 

3
 For LFIs, “law” means a specific rule or a set of rules binding on the members of a society. “Legal frameworks” 

denote frameworks in which law is organized to give effect such as regulatory structures and legal systems 

(infra note 85). “Institutions” refer to a wide range of organizations, norms, and practices related to the adoption, 

implementation, and enforcement of law. An earlier draft of this article used the term, “impact of law” as the 

subject of assessment, but the author realizes that the impact of law cannot be assessed in separation from 

relevant legal frameworks and institutions. For example, the adoption of a law that imposes a criminal penalty 

on corruption would not be very effective if the society were to lack essential institutions, such as an effective 

prosecutorial service and an independent judiciary, to enforce law. As to the legal frameworks, the impact of a 

law can be different if it were to be implemented as a stand-alone statute with its own monitoring and 

enforcement mechanism or a part of a regulation subject to the control of a higher-level statute. Thus the term 

“LFIs” is instead used throughout this article to represent the inalienable amalgam of the constituent concepts in 

law and development. In consideration of the inseparable nature among law, legal frameworks, and institutions, 

“law and development” may be defined as the study of the role of law, legal frameworks, and institutions for 

development. 
4
 AMARTYA SEN, DEVELOPMENT AS FREEDOM (1999). 

5
 Trubek & Galanter, supra note 1, at 1062, fn. 1. 
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Thus, if more intelligible and consistent development of the field were to be achieved, the 

conceptual boundaries of “law and development” should be defined more narrowly: law and 

development studies should measure “development” with the focus on economic progress 

(“economic development”).6 The justification comes from the compelling need of our time to 

overcome prevalent poverty for the majority of the world’s population, as demonstrated by 

the United Nation’s Millennium Development Goals (MDGs).7 Despite significant efforts 

made by the international community, poverty still affects a majority of the world’s 

inhabitants. 8  Successful economic development, which creates an economy that provides 

adequate resources to lift majority population out of poverty, has been successfully 

undertaken in some East Asian countries, and economic development is the only permanent 

solution to the issue of poverty.9 Thus developing an analytical model that provides useful 

assessment of the impact of LFIs10 on economic development will serve the key interest of 

the world’s majority. Such an analytical model would provide legislative and institutional 

guidance for the countries that wish to develop effective LFIs for successful economic 

development. 

The proposed focus on economic development does not imply that other values and 

objectives are unimportant or irrelevant. Many, including myself, share the believe that the 

promotion of these non-economic values, such as enhancement of political human rights,11 

development of democratic political governance, improvement of gender equality, and 

establishment of the rule of law, are also important. Development projects promoted by 

international organizations and national aid agencies have linked these non-economic issues 

to the terms of their support. While such non-economic values and agendas, many of which 

                                                           
6
 Two seminal books in the recent years by DAVID TRUBEK & ALVARO SANTOS, THE NEW LAW AND ECONOMIC 

DEVELOPMENT: A CRITICAL APPRAISAL (2006) and by KENNETH DAM, THE LAW-GROWTH NEXUS: THE RULE 

OF LAW AND ECONOMIC DEVELOPMENT (2006) represent this trend. A comment has also been made that law 

tends to play a more central role in economic development when dealing with micro issues (contracts, crime, 

tort, antitrust, corporate law) than on macro issues (setting interest rates, etc.) The proposed focus on economic 

growth has also been met with “emphatic” agreement by Frank Upham. 
7
 In 2000, the United Nations set the Millennium Development Goals (MDGs) with several objectives to be 

completed by year 2015. For more details of the MDGs, see http://www.un.org//millenniumgoals (last accessed 

on September 6, 2014). 
8
 According to the World Bank report, 2.4 billion lived on less than US $2 a day as of 2010, which was a slight 

decline from 2.59 billion in 1981. <http://www.worldbank.org/en/topic/poverty/overview> (last accessed on 

September 6, 2014). 
9
 For example, some East Asian countries, including South Korea, Taiwan, Hong Kong, and Singapore achieved 

remarkable economic development, escaping from widespread poverty for most of their populations and 

attaining the status of high-income countries within a single generation. Between 1961 and 1996, South Korea 

increased its gross domestic product (GDP) by an average of 9.8% per annum, Hong Kong by 9.6%, Taiwan by 

10.2% and Singapore by 10%. Alan Heston, Robert Summers, and Bettina Aten, Penn World Table Version 6.1, 

Center for International Comparisons at the University of Pennsylvania (CICUP), October 2002, available at 

http://pwt.econ.upenn.edu/php_site/pwt_index.php (last accessed on September 6, 2014). See YONG-SHIK LEE, 

RECLAIMING DEVELOPMENT IN THE WORLD TRADING SYSTEM, CH. 1.2 (2009). 
10

 The impact of LFIs refers to the impact of specific law, legal frameworks, and/or institutions in question. For 

LFIs, see supra note 3. 
11

 “Human rights” in this context include fundamental civil and political rights as affirmed by the Universal 

Declaration of Human Rights (adopted in 1948), the International Covenant on Civil and Political Rights 

(1966), and the International Covenant on Economic, Social and Cultural Rights (1966). 
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may also affect economic development itself, 12  are undoubtedly important for human 

progress and should by no means be overlooked or disregarded, the following grounds 

suggest that the proposed focus on economic development will serve the best interest of law 

and development studies. 

The non-economic values raise complex and multifaceted issues with substantial 

disagreement as to their substance, characterization, constituent elements, and enforceability. 

The concepts such as the constituent elements of democracy and those of gender equality 

may vary widely from country to country and from culture to culture, and it is difficult and 

often unjustified to declare certain cultural tendencies and preferences to be superior and thus 

to be promoted and enforced over another. Although one may claim that there is a set of 

“universal” values and priorities, such as fundamental human rights of a political and civil 

nature,13 what is viewed as political and social progress is a much broader question that lacks 

a cross-cultural consensus.14 In the context of law and development, which have not yet 

sufficiently been developed as an academic field, straying into these complex issues, no 

matter how admirable the underlying moral motive may have been, has not been conducive to 

its coherent development.15 Thus the proposed focus on economic development, which does 

not present the same degree of conceptual complexities and cultural controversies 16  but 

addresses a more pressing issue for the majority of world populations, 17  has a strong 

justification.18 The non-economic issues may be more adequately considered and addressed in 

                                                           
12

 For example, persistent disregard for certain basic human rights, such as excessive infringements on freedom 

of speech and resulting political discontent, may undermine the political stability essential to achieving 

economic development. For the relation between human rights and economic development, see Lorenz Blume & 

Stefan Voigt, The Economic Effects of Human Rights, 60 KYKLOS 509 (2007). 
13

 Supra note 11. 
14

 A debate between Jules Coleman and Louis Kaplow & Steven Shavell on what societies must pursue in law 

reform between “welfare” and “fairness” demonstrates lack of a universally accepted standard for political and 

social progress. Jules Coleman, The Grounds of Welfare, 112 YALE L. J. 1511 (2003). 
15

 Another difficulty with engaging in the issues of political and social progress is that it would be difficult to 

conduct a “neutral” analysis; as Amanda Perry-Kessaris has recently noted, one would have to choose some 

criteria with which to analyze, and it is that choosing that the analyst moves away from neutrality. Klaus Ziegert 

also opined that law and development would need a far more sophisticated theoretical approach to capture all 

the complexities (to encompass social and political issues) which are involved. 
16

 There could also be a question as to what constitutes economic development. Nonetheless the general concept 

of economic development, which denotes the process of a structural transformation of an economy from one 

based primarily on the production of primary products (i.e., a product consumed in its unprocessed state) 

generating low levels of income to another based on modern industries that generate higher levels of income, is 

more widely accepted.  
17

 Supra note 8. 
18

 Another point that needs to be considered is sustainable development. Sustainable development refers to 

development which ensures the sustainability of natural systems and the environment by protecting the latter. 

United Nations, Report of the World Commission on Environment and Development, General Assembly 

Resolution 42/187 (December 11, 1987). The justification for this Resolution is that development should not 

undermine the opportunity for future generations to meet their own needs. The difficulty for developing 

countries is that the protection comes at a substantial cost in the form of direct spending as well as opportunities 

for economic development being lost or made more expensive. It would thus be important to find an adequate 

balance between environmental protection and development efforts, and the point of balance may be different 

between developed and developing countries where the need for economic development projects with 

environmental impact and the availability of resources that can be used to control the environmental impact will 
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other fields, such as law and society studies which explore the role of law broadly in social, 

political, economic, and cultural life.19 

The lack of coherent focus in law and development studies has also led to absence of an 

analytical model with solid methodology which would be necessary to assess the impact of 

LFIs on development and would also be useful to develop specific LFIs which would be 

effective for economic development. 20  As earlier attempts to “transplant” laws and legal 

systems of developed countries into developing countries were largely unsuccessful and as a 

result the effort to build the “developmental state”21 came to be considered obsolete, the focus 

of law and development studies subsequently shifted away from the role of state and the legal 

apparatus to facilitate economic development.22 The continued focus on the latter would have 

necessitated the development of an analytical model and solid methodology to assess the 

impact of LFIs on development, but this did not take place. In conjunction with a series of 

political changes following the fall of the communist bloc and with the domination of 

                                                                                                                                                                                     
be different. From the perspective of sustainable development, residents in Beijing, China, for example, might 

have preferred their lives 30 years ago to the hustle, congestion, corruption and smog-infested air they inhabit 

today, but the reality is that more people are trying to leave the environmentally-better countryside and move to 

big cities with considerable pollution such as Beijing and Shanghai for economic opportunities that these cities 

provide and that relatively fewer people try to leave those cities despite the environmental and other issues 

adversely affecting their lives on a daily basis. In addition, as developing countries attain more resources as a 

result of successful economic development, they tend to make considerable efforts to protect and restore the 

environment. See infra note 207. 
19

 To promote studies in law and society, an international association, “The Law and Society Association” 

(LSA), was organized in 1964. Such an international academic association does not exist for law and 

development, which shows a weaker status as an academic field. For more details about the LSA and activities 

in law and society, see <http://www.lawandsociety.org/> (last accessed on August 23, 2014). The Law and 

Development Institute (LDI, <http://www.lawanddevelopment.net>) and presently the only peer-reviewed 

academic journal in the field, Law and Development Review (LDR, <http://www.lawanddevelopment.net>) 

have been founded to promote law and development studies. Brian Tamanaha also suggested that “legal 

development” which always takes place everywhere, rather than “law and development” or “the rule of law” 

work, which has largely failed, should be a point of consideration. Brian Tamahana, The Primacy of Society and 

the Failures of Law and Development, 44 CORNELL INT’L L. J. 209 (2011). However, this “legal development” 

would also be broader in scope than the proposed focus on economic development.   
20

 This was also an objective of the earlier law and development movement. See Trubek & Galant, supra note 1, 

at 1065-1069.  
21

 A developmental state is a national state that “creates [economic development] plans, relocate[s] surplus, 

combat[s] resistance, invest[s] and manage[s] key sectors, and control[s] foreign capital.” Trubek & Santos, 

supra note 6, at 8. 
22

 See Trubek & Santos, supra note 6, at 1-18. However, there is recently a renewed interest in “developmental 

state”. NEW STATE ACTIVISM IN BRAZIL AND THE CHALLENGE FOR LAW, IN LAW AND THE NEW 

DEVELOPMENTAL STATE: THE BRAZILIAN EXPERIENCE IN LATIN AMERICAN CONTEXT (David Trubek, Diogo 

Couhinto & Mario Shapiro eds., 2013). 

http://www.lawanddevelopment.net/
http://www.lawanddevelopment.net/
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neoliberalism, 23  law and development studies and projects were set on a series of pre-

determined neoliberal agendas such as deregulation, privatization, and trade liberalization.24 

While many of these agendas have useful objectives and may also have helped broaden the 

scope of law and development studies, the development projects based on these agendas did 

not successfully assist the majority of developing countries to achieve economic progress.25 

The economic situation of most of the developing countries remains pressing. 26  The 

neoliberal policies since the 80s, which emphasized the role of market and the importance of 

deregulation, did not result in economic development for most developing countries, while 

some countries with the state playing a substantial economic role achieved the most 

successful economic development in the 20
th

 century.27 Thus the call for “developmental 

state,” in which the state plays an active role for economic development, is far from dead.28 

Brian Tamanaha opined that law may not bring about economic development in itself,29 but 

law, in conjunction with institutional frameworks, can substantially promote or deter 

economic development by regulating and influencing the actions of economic players. As 

such, there is a need for the development of an analytical model and methodology to assess 

the impact of LFIs on economic development as further discussed in subsequent sections. 

A note should be made that for law and development studies, “law” is not just a formal law 

such as statutes and judicially binding precedents but needs to be identified through empirical 

research in accordance with its applicability and effectiveness on the ground. Thus a law that 

may be on the books but not applied or rarely applied in practice, may not be relevant, while 

instructions or provisions in a non-traditional legal form that are consistently biding will be.30 

Thus “law” in the context of law and development is broader than what may be popularly 

perceived as “law.” 31 Additionally, the impact of law cannot be considered in separation 

                                                           
23

 Neoliberalism is a political-economic philosophy based largely on neoclassical economics which emerged in 

the late nineteenth century in opposition to Marxism and reaffirmed that the market promotes economic 

efficiency and fair social distribution. Neoliberalism, which became a dominant political-economic ideology in 

the 1980s, discouraged positive government interventions in the economy and promoted free market approaches, 

including privatization and trade liberalization. 
24

 Id. 
25

 According to the UN Human Development Report (2003), fifty-four countries had become poorer than in 

1990 by early 2000s, as measured by per capita GDP. 
26

 Supra note 8. 
27

 Supra note 9. 
28

 Simon Deakin also opined that there is a need for effective state capacity, and the neoliberal/World Bank 

account of the 1990s is lacking on this point. According to Deakin, before we can speak of the rule of law, there 

has to be an effective state which can make law more than an aspiration, but he also pointed out that markets 

cannot be sustained without some of form of legal ordering which limits executive power and that there are 

many dimensions to the state, legal system just being one of them. 
29

 Brian Tamanaha, The Lessons of Law-and-Development Studies, 89 AM. J. INT’L L. 470 (1995). 
30

 See infra note 189. 
31

 The broader concept of “law” is analogous to “institution” as described by Douglas North to mean “the 

humanly devised constraints that structure political, economic and social interaction” which “consist of both 

informal constraints (sanctions, taboos, customs, traditions, and codes of conduct), and formal rules 

(constitutions, laws, property rights)”. Douglas C. North, Institutions, 5 J. ECON. PERSPECTIVES 97, 97 (1991). 

Religious “codes” and rules which may not be part of official state law but nevertheless bind local populations 
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from its framework and institutions, thus as discussed,32 this article uses the term “LFIs” to 

mean law, legal frameworks, and institutions, representing the inalienable amalgam of the 

constituent concepts in law and development.   

The aforementioned analytical model, entitled the Analytical Law and Development Model 

(ADM), aims to provide a theoretical apparatus to examine the impact of LFIs on economic 

development in specific key areas that are subject to regulatory control by state and directly 

relevant to economic development.
33

 While the previous efforts for legal transplant may have 

been largely unsuccessful,
34

 the memory of this failure should not bar the development of the 

ADM. The ADM is different from the earlier legal transplant movement in that it attempts to 

provide an analytical, rather than prescriptive, framework and a working reference for 

legislation. The model, which is to be discussed further in Section III, identifies LFIs that are 

essential for economic development, 2) measures their impact on economic development, and 

3) identifies and examines social, political, economic, and cultural conditions (hereinafter 

“socio-economic conditions”) that are essential for the successful operation of law.35 

Those socio-economic conditions may change throughout progressive stages of economic 

development: the socio-economic conditions prevailing in least-developed countries may 

well be different from those in more advanced developing countries where substantial 

economic development has already been achieved, and these changes will have to be 

accounted for the ADM. Indeed LFIs that may work well in a certain stage of economic 

development may not in another stage due to the different underlying socio-economic 

conditions, and it has been demonstrated by the changes of LFIs in successful developing 

countries throughout their economic development process.36 This means that the ADM will 

have to be dynamic and flexible, rather than static and prescriptive; it may present different 

sets of LFIs applicable at different economic development stages with the identification and 

analysis of the underlying socio-economic variables.  

                                                                                                                                                                                     
consistently with a degree of enforcement should also be considered “law” in the context of law and 

development. 
32

 Supra note 3. 
33

 These areas include a) legal system and development; b) property rights; c) legal framework for political 

governance; d) regulatory framework for business transactions; e) state industrial promotion; f) public health 

and environment; g) taxation; h) corporate governance; i) competition law; j) protection of intellectual property 

rights; k) banking and financing; l) labor; m) corruption; n) criminalization and development; o) compliance and 

enforcement; and p) international legal framework: international economic law and international development 

law. Section III:B infra provides more detailed discussion of each of the key areas. 
34

 Trubek & Santos, supra note 6, at 1-18. 
35

 Mitsuo Matsushita, a prominent scholar in the field of international economic law and former member of the 

WTO Appellate Body, commented that a country’s regulatory framework affects the way in which economic 

development is promoted and, at the same time, its politico-economic conditions affect the way in which 

regulatory system should be framed; law, economy and politics affect each other, and scholars need to 

investigate interrelationship among those forces and see the role of law and legal system within these dynamics. 

He viewed that this process is inevitably inter-disciplinary. 
36

 For instance, South Korea initially controlled commercial interest rates during its earlier economic 

development process and subsequently liberalized them in 1988 for the development of Korea’s banking and 

financial industries had made government control no longer efficient and conducive to economic development 

by then. For an overview of the legislation history in Korea relevant to economic development, see HISTORY OF 

ECONOMIC LAWS IN KOREA: FROM LIBERATION TO PRESENT, vol. 1 (Duol Kim ed., 2011). 
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This article accounts the development of law and development studies in the last forty years 

and advocates a new approach for law and development studies, as demonstrated by the 

proposed ADM, with hopes to vitalize the field which has been stagnated for decades. The 

next section reflects on the development of law and development studies for the past four 

decades. Section III provides a discussion of the necessity and the feasibility of the ADM and 

introduces specific key areas subject to assessment.37 Readers are reminded that a level of 

abstraction would be inevitable in the discussion of the ADM as the model has not been fully 

developed at this stage. Methodology is also in the process of development, and Section IV 

addresses some of the methodological issues. Conclusions are drawn in Chapter V. 

 

II. Law and Development Studies: Last Forty Years 

A. Overview 

This section canvasses the evolvement of law and development studies for the last forty years 

since the seminal publication of “Scholars in Self-Estrangement,” 38  which analyzed the 

growth of law and development as an area of inquiry in the United States in the 50’s and the 

60’s and assessed why law and development studies faced a crisis by the early 70’s.39 Since 

then, a number of scholars have addressed issues of law and development, but a theoretical 

framework and consistent methodology is yet to be evolved. The following subsection 

provides brief summaries of academic literature40 categorized by relevant topics in law and 

development as well as notes of their relevance to the ADM, followed by a short assessment 

of the path forward. 

a. A field in “crisis” 

“Scholars in Self-Estrangement” accounted that starting as an offshoot of development 

assistance activities of the United States after World War II,
41

 law and development was a 

reflection of how Washington believed its systems could help the third world to develop. The 

accompanying ethnocentric assumptions about the nature and role of law, its relationship to 

social change, and the role of certain institutions (e.g. judiciary) ignored local realities, in turn 

denying the field a functional theory that could be institutionalized.42 Scholars came to realize 

that the gaps caused by this ignorance prevented law and development projects from realizing 

their objectives, and this led to the moral dilemma and crisis subsequently.43 It is interesting 

                                                           
37

 Supra note 33. 
38

 Supra note 1. 
39

 In contrast, a parallel movement based on “law and economics,” which examines the economic efficiency of 

law, did not face this type of crisis within academia. Richard Posner provided an excellent coverage of the field.  

RICHARD POSNER, ECONOMIC ANALYSIS OF LAW (7
th

 ed. 2007). 
40

 For a more comprehensive review of the field, see Kevin Davis & Michael Trebilcock, The Relationship 

between Law and Development: Optimists versus Skeptics, 56 AM. J. COMP. L. 895 (2008). See also David 

Trubek, Law and Development 50 Years On, UNIVERSITY OF WISCONSIN LEGAL STUDIES RESEARCH PAPER no. 

1212 (October 2012), available at http://ssrn.com/abstract=2161899 (last accessed on September 6, 2014). 
41

 Id. 
42

 Trubek & Galanter, supra note 1. 
43

 Id. 
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to note that the problems of the subsequent neoliberal movement of the 80s paralleled those 

associated with the classical legalism which had formed the basis of law and development 

movement in the 50s and the 60s in that both presumed a set of conditions, which did not 

exist on the ground, for the operations of market and law such as that legal order applies, 

interprets, and changes “universalistic rules.”44 These conditions were nevertheless presumed 

when a set of prescriptions were imposed on developing countries in the context of 

development projects, and because of the unrealistic presumptions, the outcome was eventual 

failure in both cases. 

Jon Merryman explored further into the movement’s failure.
 45

 He observed that since the 

legal assistance lacked any theoretical backing, it became a direct export of American 

legislation.46 This justified a suggestion that a more appropriate name and perspective for the 

field would be “comparative law and social change,” which implies that law and development 

should not just be a direct transfer of laws from developed countries but needs to be an 

analytical process, as the ADM would do, allowing subsequent adjustment of those laws to fit 

the local conditions. James Gardner argued that the fundamental failure of the law and 

development movement was the lack of understanding of the multiple roles of law in diverse 

processes of social change and individual choice.
 47

 Building from this assessment, Nobuyuki 

Yasuda also suggested that it may be desirable in the long term to integrate or at least 

coordinate regional laws and policies on a basis which reflects regional rather than Western 

tradition.
48

 The analysis of non-Western laws and legal systems to be conducted by the 

ADM49 would be consistent with this position. 

Brian Tamanaha subsequently observed that law and development’s “irrelevance” as a field 

lies in the fact that its proponents were too keen on results, as well as in the belief of social 

scientists that they could objectively solve the multifaceted problems faced by any society.
50

 

Yet they consistently failed to understand the entire spectrum of issues faced by developing 

countries that need to be addressed in a successful law and development program. 51 

Tamanaha opined that while law may be essential for development and political reforms, law 

and development scholars should at the same time place more emphasis on local situations.52 

Maxwell Chibundu considered this issue in the African context
53

 and reached the same 

conclusion: Chibundu concluded that the law and development movement must not only 

                                                           
44

 See Trubek & Galanter, supra note 1, at 1070-1080. 
45

 Jon Henry Merryman, Comparative Law and Social Change: On the Origins, Style, Decline & Revival of the 

Law and Development Movement, 25 AM. J. COMP. L. 457 (1977). 
46

 Id. 
47

 James Gardner, LEGAL IMPERIALISM: AMERICAN LAWYERS AND FOREIGN AID IN LATIN AMERICA (1980). 
48

 Nobuyuki Yasuda, Law and Development in ASEAN Countries, 10 ASEAN ECONOMIC BULLETIN, no. 2, 144 

(1993). 
49

 See discussion in Section III.A infra. 
50

 Tamanaha, supra note 29. 
51

 Id. 
52

 Id. 
53

 Maxwell Chibundu, Law in Development: On Tapping, Gourding and Serving Palm-Wine, 29 CASE W. RES. J. 

INT’L L. 167 (1997). 
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learn from past mistakes but also about its imperfections as a standard,54 which indicates the 

necessity to improve the standard by developing an analytical framework, such as the ADM, 

to meet the need. 

b. Law and development in neoliberalism: the rule of law 

The 80s saw the fall of communism in Eastern Europe and the rise of neoliberalism 

represented by the “Washington Consensus.” 55  International financial and development 

institutions, armed with the Washington Consensus, were willing to provide large amounts of 

financial support for development projects. With these changes, the law and development 

movement found a new lease of life and new avenues of approaching its objective.56 An 

important line of inquiry in this period was the rule of law. Thomas Carothers evaluated the 

rule of law experience, cautioning renewed optimism while promoting a re-packaged law and 

development formulation.
57

 He attributed the re-emerging interest in the rule of law to the 

pressures stemming from globalization and surmised that the real challenge lies in nurturing 

internal pressure to achieve the implementation of the rule of law. Richard Posner, after 

examining the failures of legal transplants in producing development, was convinced that it is 

the quality of law as opposed to the quality of the judiciary and legal structures that can 

deliver development, emphasizing the necessity of contract and property law for economic 

growth.
58

  

In furtherance of the rule of law exploration, Rachel Belton placed definitions of the rule of 

law under two headings: (1) those focusing on the ends that the rule of law is intended to 

serve within society (such as upholding law and order, or providing predictable and efficient 

judgements), and (2) those that highlight the institutional attributes considered necessary to 

actuate the rule of law (such as comprehensive laws, well-functioning courts and trained law 

enforcement agencies).
 59

 For practical and historical reasons, legal scholars and philosophers 
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have favored the former type of definition, while practitioners of the rule of law development 

programmes have tended to use the latter. The latter approach would be consistent with that 

of the ADM which includes consideration of both LFIs and socio-economic conditions as 

essential analytical steps.60 

Stressing the rule of law issue in the course of analyzing whether formal contracts are 

necessary for economic growth, Michael Trebilcock and Jing Leng concluded that at low 

levels of development informal methods of contract enforcement could be a substitute for 

formal enforcement.
61

 According to them, even the absence of a strict adherence to the rule of 

law could result in economic growth.62 Subject to further studies in other areas, this could 

mean that the formal rule of law may not be essentially important for economic development, 

at least for the initial stages of economic development. Frank Upham also found that the rule 

of law orthodoxy ignores evidence that the formalist rule of law as advocated by the World 

Bank and other donors does not exist in the developed world and that attempting to transplant 

a set of institutions and legal rules into developing countries without attention to the local 

indigenous contexts would be counterproductive and undermines pre-existing local 

mechanisms for dealing with issues such as property ownership and conflict resolution.63 

The characterization and understanding of the rule of law concept has also been a point of 

discussion: Simon Chesterman noted that nearly universal support for the rule of law, found 

at both international and national level, is only possible because of widely divergent views of 

what it means in practice.
 64

 However this pluralism, while it may not pose a problem when 

existing parallel at national levels, needs to be re-assessed when the rule of law is to be 

promoted internationally.65 In this vein Chesterman proposed a core definition of the rule of 

law as a political ideal and argued that its applicability to the international level would 

depend on that ideal being seen as a means rather than an end, or as serving a function rather 

than defining a status.66 This stance, seeing the rule of law as a means, rather than an end, 

would be consistent with the proposed functional approach to law and development with a 

focus on economic development. Despite a renewed focus on the rule of law, the promotion 

of the rule of law and good governance have delivered neither the improved rule of law nor 

improved governance.
67

 While the causes of these alleged failures may not be very clear, the 
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promotion of the rule of law without sufficient understanding of the local conditions could 

have been a reason.68  

Finally on the rule of law, the role of legal reforms in promoting development has received a 

new optimistic light due, in part, to cross-country statistical analysis done by scholars such as 

Kevin Davis that demonstrates causal relationships between variables measuring 

characteristics of legal institutions and those measuring development levels.
69

 A conclusion 

may be drawn from this study that the development of legal institutions induces economic 

development. However, even if this conclusion were to be accepted, the question, as will be 

further explored by the ADM, would be whether the necessary institutional development will 

be feasible at all under the socio-economic conditions on the ground in the developing 

countries.  

c. Law and development in neoliberalism: financial assistance and financial market 

In addition to the rule of law, another focal point of the neoliberal development initiative was 

financial assistance, spearheaded by the World Bank providing financial support for general 

development projects and by the International Monetary Fund (IMF) for developing countries 

in financial distress. Carol Rose explored the renewed interest in law and development as a 

consequence of increased financial assistance to states by international financial 

institutions.
70

 Rose used Vietnam as a case study to demonstrate a move away from the idea 

of legal transplants that was the core of the first law and development movement.71 She 

outlined that Vietnam acceded to legal cooperation, but only incorporated legal developments 

within certain sectors and with no influence on the political setup (perhaps mirroring 

China).72 She emphasized that the main challenge of the law and development movement is to 

protect against elite attempts to leverage law and development as a means to legitimize policy 

changes that make no provision to mitigate against the adverse impacts of a market 

economy.73 The latter impacts should be included in ADM analysis as a cost of the change to 

be measured against potential benefits. 

Others investigated the role of investor rights in financial development, corporate governance, 

and bankruptcy. In accordance with a study by Stijn Claessens and Leora Klapper, a rate of 

bankruptcies is observed higher in countries with more creditor rights and higher judicial 
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efficiency.
 74

 Katharina Pistor and Chenggang Xu outlined that jump-starting stock markets in 

transitional economies had proved difficult, largely because these countries lacked effective 

legal governance structures and faced severe information problems.
 75

 Yet not all financial 

markets failed because of a lacking structural climate. Using China’s initial stock market 

development as a case study, Pistor and Xu suggested that in certain circumstances 

administrative governance can successfully substitute for formal legal governance. 76 This 

suggests that the ADM will need to examine a broad range of governance types as relevant to 

economic development. 77  As for the role of foreign investment in development, Jonas 

Bergstein’s work on Uruguay concluded that there needs to be a two-pronged approach to 

investment and development.
 78

 First, steps should be taken to develop social and human 

capital to take advantage of the inward investments. Secondly, investment and economic 

policy should be aimed at maximizing the jurisdiction’s attractiveness to investors in a 

competitive global marketplace.79 A difficult task would be to balance the economic and 

social cost of such maximization, which will involve substantial regulatory adjustment, 

against the actual benefit expected from investment. 

Amy Chua addressed the problem of financial inequality and highlighted the problems caused 

by the deep ethnic divisions that exist within many developing countries, pointing out that the 

problems this poses to the law and development programme are often overlooked.
 80

 Most 

significantly, when markets favor a certain ethnic group, often a different group is favored by 

democracy.81 This creates an obvious tension between majority democratic interests and those 

producing the wealth required to improve a country’s economic prospects.82 This analysis can 

be applied to a broader class issue in society where the interest of the state and those in elite 

class, which may promote the long-term economic prosperity through maximizing resources 

for productive investments, does not align with others (perhaps in relative poverty) who may 

want immediate disbursement of the available resources through welfare spending and other 

means, even if the latter choice would reduce resources available for long-term investment. 

This implies that a democratic choice may not always be most efficient for economic 

development, as may also be indicated through the analysis of the ADM, thus it provides 

justification, at least in part, for the authoritative economic governance of some East Asian 

countries during their rapid economic development in the 60s through the 80s.83 
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In the late 1990s, a group of scholars, including Raphael La Porta, Florencio Lopez-de-

Silanes, Andrei Shleifer, and Robert Vishny (“LLSV”), conducted comparative studies and 

argued that legal origin helps to explain cross-country differences in financial development.84  

LLSV tried to demonstrate that the country’s development in the financial market and its 

laws on property rights, shareholder rights, and creditor rights are affected by its legal origin 

such as common law or civil law legal origins.85 Their work concludes that common law is 

superior in the development of the financial market. LLSV argued that “the economic 

consequences of legal origins are pervasive. Compared to French civil law, common law is 

associated with (a) better investor protection, which in turn is associated with improved 

financial development, better access to finance, and higher ownership dispersion, (b) lighter 

government ownership and regulation, which are in turn associated with less corruption, 

better functioning labor markets, and smaller unofficial economies, and (c) less formalized 

and more independent judicial systems, which are in turn associated with more secure 

property rights and better contract enforcement.” 86  

LLSV’s works influenced academia as well as law and development programs significantly87 

and brought attention to institutions in the context of development studies, but criticism has 

been raised that the gaps cited by LLSV in economic performance among those countries 

may not be attributed to the difference in the legal origin: the convergence of common law 

and civil law systems largely muted the alleged effect of the distinct system,88 and there is no 

convincing correlation between legal origin and economic growth as there may have been 

another cause such as difference in macroeconomic policy initiatives.89 Simon Deakin also 

pointed out the limits of the legal origin theory as based on limited data and concluded that it 

is premature to use it as a basis for policy initiatives.90 The ADM is expected to analyze the 

impact of legal systems, including legal origins, subject to a possibility that they may not 

constitute criteria by which effectiveness for economic development will be determined. 
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d. State institutions  

State institutions have always been at the center of law and development, whether they have 

been addressed from the perspective of developmental state in the first law and development 

wave, which underscored the positive role of state for development, 91 or from the subsequent 

neoliberal perspective, which focused on limiting state involvement in the economy and 

encouraged privatization and deregulation.92 Addressing the state institutions, Frank Cross 

concluded based on empirical evidence that the necessity of legal institutions for economic 

growth is unquestionable, but further comparative legal research would be necessary to 

ascertain which institutions are most suitable for this purpose.
93

 Davis and Trebilcock pointed 

out that it is the quality of the institutions that administer law and not the law per se, that 

offer a chance for development,
94

 which contrasts with Posner’s earlier emphasis on law over 

institutions.95  

As discussed earlier, 96  law, legal frameworks, and institutions cannot be considered in 

isolation from each other and it is doubtful that the relative importance can somehow be 

assigned to one over another where LFIs are constituent parts of an amalgam which by 

combination formulates a regulatory system. As Davis and Trebilcock found, the same law 

can have a very different impact on development, depending upon the makeup of the 

institution that administers and enforces the law. However, it is also the case that the same 

institution may have different impacts on development depending upon the law that the 

institution is assigned to administer and that organizes and supports the institution. Legal 

frameworks in which a law is organized to take effect97 are also relevant.98  

The importance of state institutions has also been highlighted in the context of successful 

economic development experience in East Asia.99 Analyzing the role of law in the economic 

development of South Korea (hereinafter “Korea”), Y.H. Jung found that the pervasive and 

paternalistic influence of the state, rather than law, was vital for Korea’s economic 

development.
100

 According to Jung, the function served by law was limited in that there were 
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fewer courts, lawyers, and institutions promoting western-style legal learning during the 

development periods of Korea through the 60’s to the 80s.101 However, while the state played 

a key role for economic development in Korea, it is not conclusive that the fewer legal 

institutions, as argued by Jung, are necessarily indicative of lesser importance of law during 

the development of Korea: all of the major state development policies were meticulously 

legislated during the development era 102  and executed by legal means. Thus there is a 

sufficient scope for considering the role of law in Korean economic development in 

conjunction with its institutional arrangements.103 As indicated by Joseph Stiglitz and Sergio 

Godoy, the state carried out a vital role of mediating the synergy between the old structures 

and new forms as necessitated by development and may not have necessarily downplayed the 

role of law.
 104

 John Ohnesorge also observed that given the indisputable success of economic 

and social development in Northeast Asia, it would be impossible to justify excluding 

Northeast Asia, including Korea, from the center of law and development studies and 

emphasized the importance of studying their legal systems in the context of law and 

development.105 By focusing on the legal development in East Asia, the ADM will attempt to 

bring them to the center of law and development analysis as advocated by Ohnesorge. 

Finally on state institutions, Mariana Prado added a new dimension by addressing the 

possibility of “institutional bypass” as a new way of development reform.106 Prado observed 

that the results from the large-scale development assistance for institutional reforms had been 

mixed to disappointing and identified successful institutional reforms which had one common 

feature: they simply bypassed dysfunctional institutions instead of trying to fix them, as most 

failed reforms did, and created a new institution in which efficiency and functionality would 

be the norm. 107  An example of an institutional bypass which Prado introduced is a 

bureaucratic reform in Brazil called Poupatempo (“Saving Time”). 108   In 1997, the 

government of the state of São Paulo created a one-stop shop for bureaucratic services which 

had been offered at multiple service points, offices of the federal, state and, in some cases, 
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local administration.109 For convenience and faster service, Poupatempo became the main 

provider of governmental services within the state shortly after its creation.110 

Institutional bypass is a noteworthy idea which can provide a breakthrough when institutional 

reform is resisted by those who have vested interests in maintaining the status quo. Yet there 

would be a limit to the bypass method, depending upon the role of the institution subject to 

reform: if the institution’s primary role is central policy making, institutional bypass would 

not be feasible because then institutional bypass may create multiple decision makers who 

may render conflicting decisions. Additionally, the problems of the duplicity of spending 

scarce financial resources and limited manpower in developing countries could also be a 

ground for objection to the bypass method. 

e. Neoinstitutional economics 

The proposed focus on economic development is also found in two major law and 

development publications in recent years: one compiled by David Trubek and Alvaro Santos, 

entitled “The New Law and Economic Development: A Critical Appraisal”
 111

 and the other 

by Kenneth Dam, “The Law-Growth Nexus.”
112

 The former book, edited by Trubek and 

Santos, analyzed the law and development movements since the 50s and explored a new, 

“third” law and development movement that appeared to be forming. 113  Several leading 

scholars, including David Trubek, Duncan Kennedy, David Kennedy, Scott Newton, Kerry 

Rittich, and Alvaro Santos, advanced their views on relevant topics such as the rule of law in 

development assistance, the dynamics and inter-relations among the rule of law, political 

choice and development, incorporation of the social, as well as the World Bank’s uses of the 

rule of law promise in economic development.114 Although the authors did not share the same 

view about the nature and objective of the third movement, they agreed that a new trend in 

law and development that was distinctive from the previous two movements was emerging.115 

Some of the authors also seemed to acknowledge the limited impact that law and institutions 

may have on economic development: Santos cited evidence to suggest that an efficient 

judiciary and clearly defined formal property rights are often of limited relevance to 

entrepreneurs in developing countries.116 

Dam discussed the role of law and institutions for economic development in general, as well 

as in the context of specific areas such as judiciary, contracts, property, land, and the 
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financial sector.117 Based on the preceding works on institutions, such as North’s influential 

book, “Institutions, Institutional Change, and Economic Performance,”118 he sought to reason 

why legal institutions are important to economic development and then to identify what 

aspects of law are particularly important.119 He placed a strong focus on the consequences of 

the new institutional economics (“neoinstitutional economics”) for legal reform and laid out 

the policy implications and policy means for continuing through on new emphasis on legal 

institutions as a major factor for economic development. 120  Dam also examined the 

preconceptions about the role that different legal systems play in economic development, 

proceeding on the presumption that the rule of law is important to economic development, 

which contrasted with Santos’ view that it may have (at least in the context of judiciary and 

property rights) limited relevance.121 

Finally, an account needs to be made on the development of neoinstitutional economics 

which has been an academic foundation for the current focus on institutions, such as the 

works of LLSV on legal origin in the context of financial development and the emerging 

consensus that institution is the key element for development. As the term “institutional” 

signifies, neoinstitutional economics analyzes various institutions, including legal and social 

norms and rules, which underlie economic activities.122 The term, “neoinstitutional economics” 

is to distinguish itself from institutional economics of the prewar period, which was advanced 

by scholars such as Thorstein Veblen and John Commons123 and from neoclassical economics 

which forms mainstream economics focusing on economic concepts rather than 

organizations.124  

The forerunners of neoinstitutional economics are two great sociologists and philosophers, 

Max Weber and Friedrich Hayek. Weber explained the relevance of culture to economic 

growth in his seminal work, “The Protestant Ethic and the Spirit of Capitalism”125 and the 

role of law in economy and society in “Law in Economy and Society.”126 Hayek’s works, 

“The Constitution of Liberty”127 and “Law, Legislation, and Liberty,”128 focused on relevant 

legal concepts to support liberty as the cornerstone of wealth and growth. His works, which 

have been hailed as among the most important works of the twentieth century, provide 

essential reference for any inquiry into legal institutions, but his point that liberty forms an 

essential basis of wealth and growth, was subsequently challenged by scholars such as Ha-
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Joon Chang129 and also contrasted by the process of the unprecedented success in economic 

development by East Asian countries which allowed rather limited civil liberty under 

authoritarian regimes.130  

The names of two Nobel-prize winners, “Ronald Coase” and “Douglass North,” are directly 

associated with the development of neoinstitutional economics. Coase analyzed the 

significance of transaction costs and property rights for the institutional structure and 

functioning of economy.131 North used history to illustrate the economic and institutional 

factors that contribute to economic development. 132  A number of scholars have also 

performed institutional analysis in the context of economic development: Dani Rodrik 

analyzed different forms that institutional solutions take place, concluding that institutional 

function does not determine institutional form and that there is no single institutional 

prescription for economic development. 133  Masahiko Aoki expanded the scope of 

neoinstitutional economics to include private sector organizations, emphasizing the stage of 

equilibrium that is achieved through the interplay among various institutions over time.134 

Tilmur Kuran studied the role that the traditional institutions of the Middle East, including 

Islamic economic institutions, played in its political development.135 As part of institutional 

studies, informal contracting and transaction costs have received attention among 

academics.136 Institutional approach has also been important in the study of international 

economic law, and a group of scholars, including myself, have analyzed the significance of 

the regulatory framework, including the institutional makeup, for economic development in 

the current international trade regime under the auspices of the World Trade Organization 

(WTO).137  
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 HA-JOON CHANG, KICKING AWAY THE LADDER: DEVELOPMENT STRATEGY IN HISTORICAL PERSPECTIVE, CH. 

3 (2002). Chang through empirical studies concluded that democracy is an outcome of economic development, 
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 Those East Asian countries, such as Korea, Taiwan, and Singapore, and more recently China, adopted 

authoritarian rule with limited civil liberty but nevertheless achieved unprecedented economic development 

since the 1960s (China from the 1980s). 
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 Ronald Coase, The Nature of the Firm, 4 ECONOMICA 386 (1937) and Ronald Coase, The Problem of Social 

Cost, 3 J. L. & ECON. 1 (1960).  
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 North (1990), supra note 118. 
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 Dani Rodrik, Institutions for High-Quality Growth: What They Are and How to Acquire Them, 35 STUDIES IN 
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theory to model institutions. 
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Institutions, in ENTREPRENEURS AND ENTREPRENEURSHIP IN ECONOMIC HISTORY 62 (William J. Baumol, David 

S. Landes, & Joel Mokyr eds., 2010).  
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 See Ronald Gilson, Charles Sable & Robert Scott, Braiding: The Interaction of Formal and Informal 

Contracting in Theory, Practice and Doctrine, STANFORD LAW AND ECONOMICS OLIN WORKING PAPER, no. 389 

and COLUMBIA LAW AND ECONOMICS WORKING PAPER, no. 367 (2010). Steven Tadelis & Oliver Williamson, 

Transaction Cost Economics (March 12, 2012), available at http://ssrn.com/abstract=2020176. 
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Lee (2009), supra note 9. 
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B. The Path Forward 

Several conclusions may be drawn from law and development studies over the last forty years. 

These are perhaps best summarized by Trubek, with his pithy identification of three major 

threads.
138

 First, law and development never properly developed as an academic field. Second, 

the results from implementation of law and development projects were mixed and suffered 

from an insufficient quantity of case studies to isolate “what works and what doesn’t.” Third, 

there was a theoretical tension between the push for strong state involvement and for more 

laissez-faire regulatory approaches. 139  Especially troublesome was what to make of the 

success found in East Asia.
140

 Trubek highlights the lack of consensus on both hurdles faced 

and ideal policies to pursue in the law and development field.
141

 Whether it is the basic 

scholarship approach taken towards law and development,
142

 the differences in methods and 

conclusions between lawyers and economists, or the lack of communication between those 

that look at the full range of law and development issues and those with a more “silo” 

mentality, there is certainly no lack of internal conflict. While there may be positive aspects 

to more narrowly focused studies, their benefits might be outweighed by the deleterious 

effects accompanying field fragmentation.
143

  According to Trubek’s assessment, the path 

forward is nothing but certain. 

However, as discussed in the preceding subsection, there has also been a resurgence of 

optimism regarding the role of legal reforms in promoting development based upon cross-

country statistical analysis that indicate causal relationships between variables measuring 

characteristics of legal institutions and those measuring development levels.
144

 Nonetheless, 

the basis of this optimism is limited in that many of the variables used to measure respect for 

the rule of law, enforcement of property rights and contracts do not isolate information 

capable of shedding light upon the potential impact of legal reforms.145 Many doubt the 

wisdom of investing more resources in the law and development mission when questions 

about its efficacy remain.
146

 Davis and Trebilcock, in their review of law and development 

studies, concluded that none of the pre-eminent scholars in the field can assure that adherence 

to law would lead to development. 147  Despite these concerns, they still see law and 

development as worthwhile pursuit, highlighting what has become an almost standard suite of 

advice: institutions may be a necessary precursor, but local cultures, history and institutional 

traditions do play a significant role in successful development.148  
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Despite the cited uncertainties and ambiguities inherent in the field, there is a growing 

interest in law and development, first spurred by the neoliberal movement in the 80’s and 

then more recently by the countries that have achieved successful economic development in 

the recent decades and now wish to share their development experience with other 

developing countries.149 A vibrant discussion (even if it entails serious disagreements) and 

increased specialization are strong indicators that the academic space of law and development 

has a renewed vitality. It is unclear whether past mistakes can be leveraged into future 

success stories. As was the case with the first law and development movement,150 the second 

law and development movement, driven by the neoliberalism since the 80s, repeated the same 

mistake by adhering to a set of presumptions, such as that an economy runs and grows 

optimally with minimal governmental regulations, without due regard to the local conditions 

and variables which determine the adoptability of laws and institutions in recipient countries 

and ultimately their success. The burgeoning “the rule of law” move as the post-2015 

development agenda151 will be destined to meet the same failure if it should disregard the 

local needs and socio-economic conditions on the ground.  

As observed in the preceding subsection, the recurring theme in the past and current literature 

is that local context is important, but the way in which and the extent to which they affect the 

successful adoption and implementation of LFIs for economic development is yet to be 

clarified. The scholars have also tried to demonstrate the effect of law and/or institutions in 

some of the areas relevant to economic development, such as property and financial 

development, with divergent conclusions, but a comprehensive analytical model, which 

assesses the impact of LFIs on economic development in the key areas and would be essential 

to provide legislative guidance for economic development, has not been developed.152 The 

field requires a focus on economic development, as discussed in the preceding section, as 

well as a new direction which should be aided by an adequate analytical framework and 

working methodology. If these conditions are met, there will be strong chances for law and 

development to be developed as a viable academic field as well as an effective means in the 

pursuit of development.  The ADM is proposed as an essential step in that direction. 
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 Some of the successful developing countries, such as China and Korea, have expanded their budget for 

international aid and development substantially. Also, the Korean Government has recently announced that it 

would promote “law exports”, meaning that it would introduce advanced Korean laws and legal frameworks to 

developing countries in their areas of need. Newsis, Minister of Legislation (Announces) Exports of Advanced 

Korean Legal Systems (in Korean), JOONGANG DAILY NEWS, April 16, 2013, available at  
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 United Nations, High-level Event of the General Assembly on the Contributions of Human Rights and the 

Rule of Law in the Post-2015 Development Agenda (June 9-10, 2014), available at 

http://www.un.org/en/ga/president/68/settingthestage/5hrrol.shtml (text accessed on September 6, 2014). 
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III. New Analytical Model for Law and Development  

A. Necessity and Feasibility of the ADM 

Tamanaha opined that law does not bring about economic development and that developing 

countries should make their own laws to resolve local issues, rather than trying to import laws 

from developed countries.153 The outcome of the earlier law and development movement154 

also suggests that direct legal transplant is not likely a working proposition: in order for a 

imported law to have intended effects in the recipient country, whether for economic 

development or for any other objective, the law needs to be supported by effective 

institutions and be implemented in an adequate legal framework. In addition, a series of 

socio-economic conditions, which are essential for the successful operation of laws in the 

exporting countries, should also exist in the recipient country. For example, a successful 

implementation of intellectual property rights (IPRs) would require the availability of IPR 

experts as well as financial resources to implement it. It would thus be destined to failure if 

the IPR legal regime is to be imposed on developing countries where neither sufficient IPR 

experts nor financial resources are available.155  

For another example, in a developing country in which a formal contract is not frequently 

used for commercial transactions,156 a law reform that aims to facilitate business transactions 

by adjusting legal requirements applied to a formal contract would likely have only limited 

effect. Also, the availability of an efficient and fair business dispute resolution process may 

be considered essential to promote economic development. In this vein, access to judicial 

courts can be promoted from the Western perspective which emphasizes a legalized dispute 

resolution process. 157  However, in places where formal judiciary is less important and 

informal dispute settlement is more prevalently used, the underlying conditions that link 

better court access to economic development would not exist, and any law and procedure that 

attempts to ensure improved court access would have only limited impact on economic 

development.  

The preceding examples indicate that a law that works in the recipient country cannot be 

adopted from another place where the legal frameworks, institutions, and essential socio-

economic conditions are different, thus the idea of any kind of law and development “model,” 

which purports to present an optimal set of LFIs for economic development, may sound an 

obsolete and outdated one, only to result in another failure. However, it should also be noted 

that developing countries have a need for effective LFIs to deal with issues associated with 

economic development and face real questions about what specific course of action or policy, 
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many of which are inevitably stipulated in the form of a law,158 should be adopted to achieve 

their objective. As Tamanaha concluded, a local solution is indeed necessary, but reference 

can still usefully be made to the LFIs of other countries, particularly more developed ones, as 

an essential part of developing a local solution. The difficulty is, as mentioned earlier, that the 

adoptability and effectiveness of a law that may have worked in one place cannot be ensured 

in another where the underlying legal frameworks, institutions, and socio-economic 

conditions may well be very different. 

There is a need for a non-prescriptive analytical law and development model that proposes an 

optimal set of LFIs for economic development in specific key areas,159 with identification and 

analysis of the socio-economic conditions necessary for successful implementation. For 

instance, several developing countries including Vietnam, Cambodia, Myanmar, and 

Bangladesh, are known to have shown interest in adopting certain laws from Korea, including 

the Code of Ethics for Government Officials and the Information Disclosure Act.160 Again the 

issue is the adoptability of laws in the recipient country that may have a very different set of 

legal frameworks, institutions, and socio-economic conditions. Thus it would be necessary to 

identify and analyze the underlying conditions161 which have made the laws successfully 

operate in Korea, assess how those laws are expected to work under a different set of legal 

frameworks, institutions, and socio-economic conditions in the recipient country, and 

determine what adjustment should be made to ensure effective implementation.   

This process can potentially be complex for there may be a number of conditions for the 

successful implementation of laws, and it may not be feasible to identify and assess all of 

them. Nonetheless, the most important factors, which would determine failure or success of 

implementation, would have to be identified and analyzed. The recipient country will then be 

able to assess whether the identified key conditions also exist and determine how the missing 

or the different conditions on the ground, if any, would affect the implementation. The 

recipient country may also consider whether it would be possible to create the institutions, 

legal frameworks, and the socio-economic conditions essential for successful implementation 

in the recipient country and/or whether adjustment can be made to the laws to operate 

successfully under the existing conditions of the former.162 The suggested ADM will thus be 
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 In the 60s and 70s when the Korean economy was in rapid development, all major economic policies still had 

to be in the form of law for clarity and consistency despite the authoritarian rule prevailing at the time. See Kim, 

supra note 102. 
159

 Supra note 33. 
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 Newsis, supra note 149. 
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 This presumes that developing countries are aware of their own conditions relevant to the implementation of 
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the developing countries’ capacity to conduct law and development analysis. The enhanced capacity will indeed 

help developing countries to undertake this analysis. 
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referential, not prescriptive, and will be distinctively different from the earlier approaches 

which did not give due consideration to the local conditions.163 

B. Elements of the ADM 

As emphasized above, the adoptability of law depends on the existence of the conditions 

essential for successful implementation. Therefore, Cambodia, presently a U.N. designated 

least-developed country, 164  may find that the significant difference in the underlying 

conditions makes the aforementioned Korean laws165 rather ineffective after its adoption; the 

law would be more effective in Cambodia if it should fit the underlying conditions in 

Cambodia. Thus it stands to reason that the law as it was implemented in Korea on the 

subject decades ago, if this could be identified, when Korea’s economic and social 

circumstances may have been closer to those of Cambodia today, would likely be more 

effective in Cambodia than the laws applied in Korea today. This is because the underlying 

conditions in Cambodia would be closer to those in Korea when undergoing the earlier stages 

of economic development similar to that of Cambodia today. For example, the level of 

financial and technological resources available for the government to implement the proposed 

law, such as those required to disclose requested information timely under the Information 

Disclosure Act,166 could be more similar between the countries going through the similar 

stages of economic development than those through very different stages. 

The preceding discussion suggests that the ADM, if it were to be useful for developing 

countries, needs to be dynamic, rather than static, in the sense that it should be able to present 

different sets of LFIs adoptable in different stages of economic development. It will be 

possible to develop such a model through empirical studies of successful development cases, 

studying LFIs successful in each stage of economic development. I cite Korea, as well as 

other East Asian countries and economies such as Taiwan,167 as a useful empirical case168 due 

to its successful economic development in recent decades, advancing from one of the poorest 

economies in the 1960s to an affluent developed economy with world-class industrial 

capacities and advanced technology by the 1990s. Korea went through all the major stages of 

economic development in just three decades, implementing most of its development policies 

in legal forms, 169  thus this example will enable investigators to find legislative and 

institutional references for every stage of economic development in relatively a small, easily-
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 As discussed earlier, the first and second law and development movements did not focus on the conditions 
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traceable timeframe.170 The development cases of other countries such as China and Brazil 

could also be considered, but their cases, in my view, may have limited applicability to many 

developing countries that do not have a comparable population and resource base, and 

consequently have vastly different socio-economic conditions.171  

Incorporating the preceding discussion, the ADM may provide analysis in two steps, first on 

the LFIs that are helpful to promote economic development as identified by the empirical 

studies of development cases172 and then on the socio-economic conditions that are essential 

for successful implementation. As discussed, the ADM may propose different sets of LFIs for 

different stages of economic development. The ADM may be used as a diagnostic and 

implementation tool for specific law reform efforts173 as well as a scholarly enterprise to 

assess the impact of LFIs on economic development more generally.  

The following example would be a use of the ADM in the former diagnostic/implementation 

mode. Suppose that a developing country is considering legislative options between a set of 

contract law rules for sale of goods which imposes strict requirements for the formation and 

enforcement of a contract including, for example, precise description of a product to sell/buy, 

precise price terms, quantity, and delivery terms, 174  and another set which relaxes those 

requirements and allows the formation and enforcement of a contract with lesser terms, even 

without precise price terms in absence of which a “prevailing market price,” among other 

standards, may prevail. 175  Suppose also that the country is undergoing an early stage of 

economic development where parties to a contract typically have only limited legal 

sophistication and commercial experiences. 
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 Yet, there has not been a serious study of the role that law has played in the economic development in 

Northeast Asia, including Korea. Ohnesorge observed that “[g]iven their indisputable record of economic and 

social success, and given the fact that literature on Northeast Asian legal systems is widely available, the failure 

to place Northeast Asia at the core of law and development theorizing seems impossible to justify”. Ohnesorge 

(2006), supra note 105, at 224.  
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 The law reform efforts will involve changes in LFIs which refer to any change in law, legal frameworks 
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174

 This approach will be analogous to the requirements of common law contract. See E. ALLEN FARNSWORTH, 

CONTRACTS, CHS. 2-6, 43-410 (4
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 ed. 2004). 
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(Article 2) enacted by all of the states in the United States. 



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S 

PERMISSION 

25 

 

In the first analytical step described above, if relevant empirical analysis indicates that the 

latter relaxed approach proves to be more efficient and conducive to promoting commercial 

transactions and economic development in the early stages of economic development than the 

more rigid former approach would be, perhaps for the reason of limited legal sophistication 

and commercial experience to comply with strict legal requirements, then the preliminary 

proposal will be to adopt the more relaxed set of contract law rules. The step will also require 

an examination of relevant legal frameworks and institutions which need to be in place to 

enforce contracts. Thus, if as a result of this examination no effective court or its equivalent is 

found to enforce contracts, the proposed adoption of contract law would probably not be very 

useful. The second step goes beyond the analysis of LFIs and will look into other relevant 

socio-economic contexts. Thus if the majority of population in that country do not in cultural 

practice engage in an enforceable contract to sell goods, regardless of the existence of legal 

institutions such as courts, the proposed adoption of law will not be very effective for absence 

of the socio-economic condition necessary to support a contract. 

Consideration can be given, with the participation of local experts, to whether the population 

can be encouraged to use a contract for sales transactions (i.e. adjusting socio-economic 

conditions) or the proposed law can be revised to fit the transactional practice on the ground, 

for example, by waiving a requirement that a contract must be in writing for enforcement, or 

both adjustment of socio-economic conditions and revision of the proposed law may be 

attempted at the same time for a better outcome. A cost/benefit analysis,176 if conducted, may 

also reveal that the cost of adopting the law, including necessary adjustment of the socio-

economic conditions and/or revision of the law, outweighs the potential benefit, and the 

proposed adoption may not proceed further. In any event, the process of the ADM would be 

more effective with better chances of success than merely trying to transplant laws of an 

advanced country without consideration of the essential conditions on the ground. 

The ADM may also be used to propose sets of LFIs conducive to economic development in 

specific key areas, including legal system; property rights; legal framework for political 

governance; regulatory framework for business transactions; state industrial promotion; 

public health and environment; taxation; corporate governance; competition law; protection 

of intellectual property rights; banking and financing; labor; corruption; criminalization of 

economic offences; compliance and enforcement; and international legal framework: 

international economic law and international development law.177 For this analysis, the ADM 

should first develop a common analytical framework applicable to all areas, such as one 

identifying common institutions that need to be in place regardless of the areas, including, for 

example, effective state administration and judicial courts or equivalent forum for dispute 

settlement, and then calibrate the framework to fit each of the specific areas, such as 

                                                           
176

 A cost/benefit analysis or “CBA” measures the benefit of the proposed regulation against its cost. For a 

detailed discussion, see discussion in Section IV infra. 
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 Supra note 33. Dam provided analysis in some of these areas including legal system, contracts, property and 
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key areas in their recent work, including property, contracts, finance and banking, corporations, and corruption. 
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identifying a patent granting agency or its equivalent as an institution specifically necessary 

for intellectual property rights, for example.178  

The second step performs the analysis of essential socio-economic conditions. The proposed 

development of the ADM will entail this two-step analysis being repeated in each of the key 

areas,179 potentially developing separate ADMs for each of the areas. The analysis may be 

conducted in two possible scenarios, one for the early stages of economic development and 

the other for more advanced stages, as LFIs tend to evolve through different stages of 

economic development.180 This means that the analysis to be performed in the ADM would 

make different references in each scenario, one to the LFIs found in successful development 

cases in the early stages of economic development and the other to those found in the more 

advanced stages,181 leading to the recommendation of different sets of LFIs for different 

stages of economic development. 

To determine whether specific LFIs are expected to contribute to economic development, it 

would be necessary to develop proper methodology to assess their impact on economic 

development. Discerning this impact will be a complex process which requires an elimination 

of various other factors, such as macroeconomic initiatives, which may have concurrently 

contributed to the economic changes in question.182 The impact may not always be precisely 

quantifiable, but coherent methodology is still needed to make a reasoned assessment. To 

develop methodology, a set of varied techniques will have to be adopted, including the 

methods used by Regulatory Impact Assessments (RIAs) such as cost/benefit analysis 

(CBA).183 The latter would be particularly relevant when the ADM is applied to address a 

specific development need because this method can help to determine whether the adoption 

of a particular law would be effective and cost-efficient.184 

The ADM aims to provide legislative guidance, again with the identification of necessary 

socio-economic conditions, in specific key areas for economic development. The cited areas 

are not an exhaustive final list and opened to future revision. The remainder of this subsection 

introduces each of the key areas, highlighting its relevance to economic development, and 

discusses some of the pertinent questions and issues to be addressed by the ADM. Many of 
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 See discussion in Section III.B.j infra. 
179

 Supra note 33. 
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 There is no universally recognized cutoff line between “initial stages of economic development” and “more 
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the questions have already been addressed by previous studies but are discussed below as 

relevant to develop the ADM.  

a. Legal system and development 

The legal system, which refers to a procedure or process for interpreting and enforcing the 

law, may have significant relevance to the way in which law affects development, and the 

ADM needs to clarify this. For example, for a system that has a relative emphasis on statutes, 

such as civil law system, the statutory framework would be a particularly important aspect of 

legal device for development. The legal origin theory discussed earlier explores how the legal 

system affects economic development. 185  However, in assessing the impact of the legal 

system, close attention should be given to the issue of causation so that the difference in 

economic performance is not attributed to the difference in the legal origin where there may 

be another intervening factor, such as macroeconomic initiatives, which may neutralize the 

impact of the legal origin.186 While the difference in the legal origin and legal system exists, 

the trend of convergence among different systems should also be considered in the 

analysis.187 

The ADM should also analyze the effect of legal system in a broader context. In the legal 

cultural context, certain forms of governmental communication and social norms may have 

de facto mandatory legal effect,188 regardless of whether formally announced as law, and this 

should be considered in law and development studies. For example, “administrative guidance” 

imposed by governments in Korea and Japan on businesses and industries during the periods 

of economic development189 was invariably followed although it was not formally a “law” 

and did not mandate compliance by law. Compliance was nevertheless secured on a voluntary 

basis because it was conceived in their local political and legal cultures as a legitimate role of 

the government to give such guidance. As discussed, “law” in the law and development 

context should be identified in the local context, regardless of its form, in full consideration 

of its particular legal system and legal culture.190 

b. Property rights  

Property rights have been advocated as an important prerequisite to economic 

development:191 a legal right to property ownership motivates economic players to engage in 

economic activities when these activities yield property interests, and this in turn contributes 
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  See the discussion in Section II.A supra.   
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 Supra note 273. 
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 For example, in common law countries where judicial precedents form binding laws, new areas subject to 
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to economic development. All of the OECD countries today, which are economically 

advanced, protect individual property rights. At the same time, there are historical instances 

in which absence of property rights did not necessarily result in economic stagnation, but 

instead led to significant economic growth.192 The ADM needs to identify and analyze the 

socio-economic conditions which require property rights for economic development and 

those which enable economic growth without clearly defined property rights. 

Individual rights to property also need to be balanced against public interest, particularly in 

the context of expropriation for economic development purposes. Subject to further research, 

it may be the case that in the early stages of economic development when building social 

infrastructure, such as roads, is essential, laws that allow government to expropriate private 

land for public interest under less stringent conditions than those prevailing in more advanced 

countries may be necessary to meet the need of economic development on the ground. The 

requirements of government expropriation can be tightened in the later stages of development 

when the need is reduced and more resources are available. The ADM should also clarify the 

way in which and the extent to which individual property rights promote economic 

development, subject to relevant socio-economic conditions, and assess the point of balance 

between individual property rights and public interest in property. 

c. Legal framework for political governance  

Political stability is an important precondition for economic development. While political 

stability cannot be created by laws alone, an effective legal framework for political 

governance, such as a constitution, would facilitate political stability. It is noted that political 

stability is not synonymous with democracy: while civil liberty has been considered a key 

ingredient for prosperity,193 it has been historically observed that promotion of democracy, 

while an important value, does not necessarily lead to economic development: Ha-Joon 

Chang concluded that democracy tends to be an outcome, rather than a cause, of economic 

development.194 Successful economic developments in Korea from the 60s to the 80s and in 

contemporary China show the importance of political stability albeit with certain democratic 

deficits. The system of political governance that creates political stability may indeed differ 

from country to country, depending upon political needs, cultural priority, historical context, 

and popular aspirations, and the ADM will have to consider these elements. 

The ADM also needs to examine, based on the local conditions and priorities, what form of 

political governance may bring political stability and what legal framework would be 

conducive to creating political stability. It is to be noted that some of the successful 

developing countries with authoritarian rule in the past have become democracies once they 

have achieved a degree of economic development. 195  An argument could be made that 

authoritarian rule with limited civil participation may have been justified in the early stages 
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of economic development for its efficiency in mobilizing resources for economic 

development, as shown in the development cases of Korea and Taiwan, but as the economy 

develops and the capacity and role of civil society increases, the call for civil representation 

in governance increases and so does the demand for democratic rule.196 It remains to be seen 

whether other successful developing countries, such as China, would follow the same path.  

d. Legal framework for business transactions 

Freedom of contract197 and laws that effectively enforce contracts have long been considered 

important for economic development. 198  On the other hand, there is an equally strong 

observation that legal contracts are not particularly relevant to business transactions and that 

the issues and difficulties arising from business transactions are often resolved informally, 

without reference to contractual terms.199 Even if informal interactions and dealings are an 

important part of business transactions, the case may be that the existence of effective and 

enforceable contract law, in conjunction with effective legal frameworks and institutions, 

would be helpful to promote business transactions by creating predictability in remedies 

should “informal” discourse fail to work. Thus the ADM should identify LFIs that would 

recognize the prevalent forms of contractual relations and provide effective remedy for 

breach.  

Freedom of contract may also need to be balanced against the public interest of protecting the 

economically weaker parties and creating an equitable playing field in business relations 

where the parties have dissimilar bargaining powers. For example, the rights of consumers in 

commercial relations, such as commercial sale of goods and services, insurances, and other 

financial transactions, need to be protected against more powerful corporate suppliers by 

mandatory rules overriding contractual terms inconsistent with this aim. The government may 

also have to intervene in private contractual relations to meet the needs of economic 

development, such as cases of expropriation for infrastructure projects. The ADM needs to 

examine this balance between freedom of contract and the public interest to intervene which 

may indeed be different for different stages of economic development, where the relative 

bargaining powers of the parties may change. 200  Beyond freedom of contract, the ADM 

should also address additional issues, including secured transactions, which form the ability 

to leverage otherwise economically unproductive assets, and the regulatory control of 

business transactions. 
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e. State industrial promotion 

Economists have argued since the 18
th

 century on the subject of the economic efficiency of 

government involvement in the economy. While state-led development policies in some of 

the most successful development cases, such as Korea, Taiwan, Singapore, and more recently, 

China, have been effective, many doubt the wisdom of government involvement in the 

economy,201 although the doubts seem to have been weakened after the financial crisis of the 

last decade caused in substantial part by absence of proper government regulation of dubious 

financial products.202 Where the availability of information is limited and the financial market 

is imperfect (which are the inherent conditions of less-developed countries), the government 

can provide useful initiatives in productive industrial pursuits, as demonstrated in the cited 

successful development cases.203 Adoption and management of industrial promotion policies 

are indeed a hallmark of developmental states.204 

On the other hand, industrial promotion by state, which might be useful in the early stages of 

economic development, would not be sustained indefinitely, and at some point those 

industries promoted by state would have to sustain themselves in the market environment 

without continuing government support. State industrial promotion is also subject to 

international regulation today: the current regulatory framework for international trade (WTO 

legal disciplines) prohibits a range of government subsidies affecting international trade and 

also regulates other government measures affecting international trade, such as imposition of 

tariffs, which has been used to promote domestic industries.205 The ADM needs to clarify the 

conditions for successful state industrial promotion as well as the legal framework that enable 

the government to provide effective assistance to meet the development needs, which may 

vary in different stages of economic development. 

f. Public healthcare and environment 

Provision of adequate public healthcare and a suitable natural environment is essential for 

successful economic development. Widespread disease and poor health caused by inadequate 

healthcare and an unhealthy environment are not conducive to sustaining the effective labor 

force essential for economic development, particularly in the early stages of development 

when the availability of capital and technology is limited and production tends to rely on 

labor. Where income levels are generally low, private healthcare tends to be more expensive 

than can be afforded by laborers, and some form of public healthcare system, as mandated by 
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law, is necessary to safeguard pubic health. It has further been demonstrated that the 

introduction of public healthcare system had a significant and immediate effect on the 

dynamics of infant mortality and crude death rates, and those reductions have a positive 

effect on growth in per capita income.206 On the other hand, maintaining an extensive public 

healthcare system is costly, and the ADM will have to undertake a difficult task of 

determining the regulatory balance between the ideal level of pubic healthcare provision and 

the available resources.  

As for the environment, promotion of manufacturing industries in the process of economic 

development may cause substantial pollution and other forms of environmental damage. 

However, repressing industrial activities that have adverse impacts on the environment may 

also cause a negative impact on the industrial promotion that the country may need for 

economic development. There is a substantial cost to protect the environment and prevent 

environmental damage, and the resource distribution would be a dilemma for developing 

countries where the available resources are limited. It will be indeed a challenge to find an 

adequate regulatory balance which may differ depending on the level of economic 

development and the resources available. The ADM should nevertheless perform this task. It 

has been observed that the countries that have achieved economic development have also 

shown a tendency to highlight the environmental issues and tighten the environmental 

requirements as their economies develop and their income level rises.
207

 

g. Taxation 

Taxation has a considerable impact on development as states affect specific economic 

activities through taxation. For instance, a higher tax on consumption of specific products 

will discourage consumption as well as production of those products.208 The emphasis on 
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indirect tax which is added to the price of goods and services across the board, such as value-

added tax, may have an effect of encouraging savings and discouraging domestic 

consumption.209 Higher taxes on real estate transactions may also discourage speculative real 

estate transactions: property prices, especially those in the urban areas, tend to increase 

rapidly when the economy grows at a high rate, and the rapidly increasing prices attract a 

high volume of investment in real estates. Speculative investments further raise property 

prices which cause serious housing issues for workers relying upon fixed wages, and the 

governments of developing countries have responded by trying to restrain these speculative 

investments with high taxes.210 

Taxation has been used to promote the activities that the government deems beneficial for 

economic development and to discourage those deemed detrimental. For example, to promote 

export-driven economic development policies, taxation that favors exports have been adopted 

by some of the successful developing countries.211 In contrast, higher taxes (tariffs) have been 

imposed on the importation of products that are competing with domestic products, subject to 

the rules of international trade. The activities that are considered beneficial for economic 

development may change in different stages of economic development,212 thus the ADM 

needs to examine the modes of taxation that encourages new enterprises and productive 

pursuits in the given stages of economic development, as well as effective legal frameworks 

and institutional arrangements which enable such taxation.213 

h. Corporate governance  

The existence of business corporations that function effectively is considered an important 

precondition for economic development. 214  Corporate governance determines the 

effectiveness and the manner in which corporations may function. In the early stages of 

economic development, the system of corporate governance that enables corporate heads 

(often the founders of the corporations) to make prompt decisions and readily mobilize 
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resources that are available to the corporation may prove effective.215 In the later stages of 

economic development, when corporations become more diverse and complex in their 

activities and also attains substantial influence on society with the resources they possess and 

the economic opportunities they control (such as employment), a system of corporate 

governance that ensures transparency, protects the rights of shareholders, particularly those of 

smaller shareholders, and upholds corporate social responsibility would be important for 

sustainable development.216 The ADM should identify LFIs that meet these changing needs. 

A difficulty in the transition is that once corporate control is concentrated in the hands of a 

few, which may be disproportionate to their actual shares in the corporations,217 and if the 

corporations are deemed successful, taking up a large portion of a developing national 

economy,218 then there is a tendency to maintain the status quo: creating a system that ensures 

transparency and protects the rights of small shareholders would become difficult. This 

means that, besides the issue of fairness associated with the corporate governance 

concentrated in the small number of people, the corporate decisions to be made by a few 

could have a significant effect on the whole national economy.219 Their decisions are likely to 

protect the interest of their own corporations, rather than that of the other smaller 

corporations and of the entire economy and thus would not be conducive to sustainable 

economic development. 220  Thus the ADM should also examine, with references to the 

empirical cases, the LFIs, as well as the necessary socio-economic conditions, which 

facilitate the needed transition in corporate governance. 

i. Competition law   

Competition law is another key area in which study needs to be undertaken in relation to 

economic development. 221  Anti-competitive behavior which reduces market competition, 

such as price fixing by collusion, dividing sales territories, and tying, has adverse impacts on 

consumer welfare and economic efficiency. Competition law aims to control such behavior. 

While strong competition law and its robust application may induce competition in the 

economy, the ADM should give consideration to the possible adverse development impacts 

in the initial stages of economic development where allowance should be made for effective 
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entrepreneurs to accumulate resources and profits without regulatory obstacles to achieve 

economies of scale for economic growth.222  

This means that in the early stages of economic development, the enforcement of competition 

law may have to be modified in accordance with the need of the economy as a whole. 

However, some competition might still be necessary to avoid one entrepreneur taking 

complete control over a sector and attaining an economically inefficient monopolistic control. 

The emergence of large corporate groups, as seen in the development cases of Korea,223 may 

have a detrimental effect on competition, but those corporate groups with productive 

capacities and financial resources, may also be useful to achieve the economies of scale 

which is important for economic development, particularly in the early stages. Laws that 

ensure an adequate level of consumer protection would also be necessary, particularly where 

competition is limited by a small number of suppliers. In this vein, the ADM should examine 

the important role of consumer law in conjunction with competition law. 

j. Protection of intellectual property rights  

The importance of intellectual property rights has been highlighted in the recent decades, 

particularly by developed countries with significant stakes in IPRs.224 IPR protection has 

double-edged impacts on economic development. An effective IPR regime, which protects 

rights of inventors and ensures financial returns for innovation, may have an effect of 

encouraging technical innovation and new creation, and this may be helpful for economic 

development. However, extensive IPR protection also presents obstacles for developing 

countries and start-up entrepreneurs in attaining new technology that is essential to promote 

economic development. It would thus be important for the ADM to find a regulatory balance 

between the need to protect IPRs and that to facilitate new technology acquisition.  

The point of balance may well be different in accordance with the level of economic 

development for the different benefit/cost ratio from IPR protection: in the early stages of 

economic development, inexpensive access to advanced technology may prove more 

beneficial for economic development than the gains from IPR protection.225 IPR protection 

has been enforced through international regulatory frameworks such as the WTO Agreement 

on Trade Related Intellectual Property Rights (TRIPS Agreement). WTO Member States, 

including developing country members, are required to protect IPRs as stipulated in the 

TRIPS Agreement through domestic legislation. 226  Questions have been raised as to the 

justification of imposing IPRs through the mechanism of international trade law.227 
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k. Banking and financing 

The legal framework for banking and financing is essential for economic development as it 

sets forth the regulatory apparatus for the accumulation and distribution of capital through 

various banking and financing devices such as savings and loans. 228  The regulatory 

frameworks and practices in some of the successful developing countries in the past 

facilitated state control over banking and financing. 229  Through this control the state 

maximized the use of available capital for industrial pursuit, with policy interest rates lower 

than market rates, and also induced a high rate of savings by setting high interest rates and in 

some cases by restraining consumer loans such as home mortgage financing.230  

However, it has been criticized that the practice became a cause for the East Asian financial 

crisis in the 1990s as state control over banking and financing weakened the competitiveness 

of the sector and resulted in a number of non-performing loans.231 “Liberalization” of the 

banking and financing sector has been emphasized since then, 232  but many of the 

liberalization prescriptions by the International Monetary Fund also caused substantial 

disruptions and halted economic growth for years for the developing countries that accepted 

the prescriptions.233 The ADM should clarify, based on research with historical references, 

the merits and shortcomings of the regulatory framework which allow state control over 

banking and financing in the early stages of economic development as well as the point of 

necessary liberalization.  

l. Labor law and development 

Labor law, which sets forth the legal requirements of the security and conditions of 

employment, is an important determinant of labor mobility which is relevant to economic 

development.234 The World Bank through its “Do Business” project advises to increase the 

flexibility in labor law to enhance economic development, 235  but it has been criticized that 

the suggested labor mobility is not entirely essential for economic development. 236  The 
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question of job security and labor protection goes beyond the economic agenda and directly 

affects political and social stability, and even those countries that are fully prepared to focus 

on economic development would not be able to sacrifice labor protection entirely just to 

enhance labor mobility at potentially large political and social costs.237  

In contrast, development history shows that successful developing countries have achieved 

high rate of economic growth without sacrificing labor protection.238 An argument could be 

made that adequate job protection enhances the financial security among laborers and 

promotes productivity, based on the stability, provided that there exist prevalent work ethics 

and proper incentive for higher performance within the firm. The ADM should assess, 

through empirical studies, the relationship between labor protection/mobility and economic 

development as well as the other socio-economic conditions that determine this relationship. 

The ADM also needs to analyze the cost of lowering labor protection against the gains from 

increasing labor mobility.239  

m. Corruption and development  

It is widely recognized that corruption is one of the most serious impediments to economic 

development in less-developed countries.240 While corruption distorts economic decisions and 

interferes with efficient distribution of resources,241 some of the most successful developing 

countries in the past, particularly in East Asia, achieved economic development 

notwithstanding the existence of significant corruption.242 Complete elimination of corruption 

is unlikely to be attainable in most developing countries, but history has shown that economic 

development can be achieved despite the existence of corruption.243 The ADM should explore 

                                                           
237

 Lydia Fraile, Lessons from Latin America’s Neo-Liberal Experiment: An Overview of Labour and Social 

Policies since the 1980s, 148 INT’L LABOUR REV. 215 (2009). The author claims that a more balanced policy 

approach should be applied in Latin America in order to enjoy a more equitable growth path, such as raising the 

minimum wage, restoring industry-wide wage bargaining, regulating subcontracting, and stepping up labor 

inspection and enforcement. Id. 
238

 During the periods of economic growth, labor mobility, except migration from rural areas to urban centers, 

was relatively low in East Asian countries, such as Korea, Taiwan, and Japan, which all achieved high rates of 

economic growth. 
239

 Some of the economically successful countries, such as Japan, are known for having ensured long-term 

employment security for the period of economic growth. 
240

 A study showed that corruption slows the rate of poverty reduction by reducing growth and increases income 

inequality. See Sanjeev Gupta, Hamid Davoodi, & Rosa Alonso-Terme, Does Corruption Affect Income 

Inequality and Poverty?, 3 ECONOMICS OF GOVERNANCE 23, 25 (2001).  See also Daniel Kauffman, Rule of Law 

Matters: Unorthodoxy in Brief, BROOKINGS REPORT, January 21, 2010, available at 

http://www.brookings.edu/research/reports/2010/01/21-governance-kaufmann.  
241

 Id. See also Vito Tanzi & Hamid Davoodi, Corruption, Public Investment, and Growth, in THE WELFARE 

STATE, PUBLIC INVESTMENT AND GROWTH (Hirofumi Shibata & Toshihiro Ihori eds., 1998), Arvind K. Jain, 

Corruption: A Review, 15 J. ECON. SURVEYS 71, 93-94 (2001), and R. Pande, Understanding Political 

Corruption in Low Income Countries, in HANDBOOK OF DEVELOPMENT ECONOMICS, vol. 4, 3155 (T. Paul 

Schultz and John Strauss eds., 2008). 
242

 See Vito Tanzi, Corruption Around the World: Causes, Consequences, Scope and Cures, INTERNATIONAL 

MONETARY FUND STAFF PAPERS 571 (1998). See also Susan Rose-Ackerman, Corruption and Development 40 

(1997), paper prepared for the Annual Bank Conference on Development Economies, Washington, D.C. 
243

 Id. 



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S 

PERMISSION 

37 

 

regulatory prescriptions to constrain corruption to a level that will not undermine the 

economic development process as a whole.  

The ADM also needs to analyze the socio-economic conditions for corruption. The 

systematic reduction of the discretion exercised by individual public officers may help to 

reduce corruption, but this needs to be measured against the loss of administrative efficiency, 

particularly in the early stages of economic development where the number of trained 

administrators are limited. Anti-corruption laws, accompanied by effective penal sanctions, 

are important to repress corruption. Likewise, the substance of effective anti-corruption laws 

and the process in which such laws take effect may be different depending upon the cultural 

practices and social dynamics between the officials and general public. The ADM needs to 

clarify, with historical references, the effective legal framework, as well as the underlying 

conditions for repression of corruption. Successful economic development, which would 

enable the government to increase wages of public officials, as well as expansion of civil 

representation in governance, has contributed to reducing corruption.244 

n. Criminalization and development  

Most societies regulate offenses related to economic transactions, such as committing a 

fraudulent act causing financial damage to another. The most prevalent forms of sanction 

would be civil sanction (i.e. monetary damages through civil suits), but to prevent serious 

offenses which have significant impact on the economy, 245  the state may also impose a 

criminal sanction as a stronger form of penalty.246 The scope of the economic offenses to be 

“criminalized” and the penal sanctions to be enforced will be different according to the local 

socio-economic context: the degree of criminalization that would be tolerated by the society 

and the extent of the need that those economic offenses have to be dealt with criminal 

punishment, rather than civil sanction, would be different from society to society.247  

The ADM should measure, through empirical research, the effect of criminalization on 

preventing economic offences. The ADM should also assess the impact that the 

criminalization of economic offences has on economic development. Any beneficial effect 

should be measured against the social and economic cost of criminal investigations and 
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 For instance in Korea, substantial increases in the wages of government officials in the course of economic 
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 Economic-related crimes, such as money-laundering, damage financial institutions and reduce productivity in 
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proceedings on those offences. Perhaps more importantly, excessive criminalization may 

cause entrepreneurs to act more conservatively to avoid possible criminal sanctions, and this 

may have a detrimental effect on economic development, particularly in the early stages of 

economic development. Finding an adequate balance would be a difficult task, and the point 

of the balance may vary not only by societies but through different stages of economic 

development. The ADM will have to identify, from the perspective of economic development, 

the legal standard to define specific economic behaviors to be dealt with criminal penalties 

and the manner in which criminal law should be enforced against those offenses. 

o. Compliance and Enforcement  

Laws that are proposed in the promotion of development will not be useful unless there is 

compliance and enforcement. It should be noted that laws are not the only norm in a society, 

and in many instances, not even the most powerful norm.248 The degree of legal compliance 

and enforcement varies from one place to another,249 and to secure the level of compliance 

and enforcement necessary to implement the laws, the ADM needs to analyze the legal 

cultural context as well as the socio-economic conditions and local priorities relevant to 

compliance and enforcement.250 The most effective means, including institutional framework, 

to secure compliance and enforcement needs to be explored in consideration of these factors.  

Voluntary compliance would be more cost-efficient than enforcement and would thus be 

preferable. It would be more likely to secure voluntary compliance when the public 

understand that it is in their interest to comply with law. This requires systematic public 

education, and the effectiveness of such education will be, in turn, determined by the degree 

of general public confidence in the government. Enforcement will be necessary in absence of 

voluntary compliance. Consistent and effective enforcement is a difficult task, particularly for 

developing countries with limited financial resources and administrative control, and effort 

needs to be made to ensure that corruption does not lead to inconsistently selective 

enforcement of law, which will erode the public confidence essential to secure compliance. 

Previous rule of law studies and reports addressed compliance and enforcement issues,251 and 

the outcomes of those studies also need to be analyzed. 

p. International legal framework: international economic law and international development 

law 

International legal frameworks, particularly the international legal framework for economic 

transactions (“international economic law”) and international norms for economic 

development (“international development law”), are relevant to economic development. 

International economic law, including the rules of international trade under the auspices of 
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the WTO and the rules of international monetary affairs under the IMF, bind on member 

countries, which include most developing countries, and regulate their conduct in 

international trade and monetary affairs. Expansion of international trade and adequate 

monetary management, including foreign-exchange reserve management,252 are essential for 

economic development.253 The ADM needs to analyze the rules that regulate government 

conduct on international trade and international monetary affairs for they have direct impacts 

on the policies that can be adopted for economic development.254 

A relevant debate is whether international trade law should allow a degree of protectionism 

for developing countries to support their infant domestic industries for economic 

development or must instead promote open trade, as the current WTO regime does, as the 

latter ensures economic welfare and efficiency. 255  Despite popular belief, these two 

presumably opposing policies are not in fact mutually exclusive, and the successful 

developing countries in East Asia adopted open trade policies on the one hand to expand 

exports and increase imports essential for their export industries, such as raw materials and 

machinery, and protectionism on the other to curtail imports, particularly consumer goods, 

that will compete with products from their infant domestic industries.256  There has been 

debate on the effectiveness of supporting infant industries for economic development. 257 

Notwithstanding the debate, most of the countries that have achieved successful economic 

development protected domestic industries from foreign competition one way or another 

during the periods of their own economic development. 258  WTO legal disciplines allow 

certain regulatory exceptions to protect domestic industries, although the regulatory treatment 

does not seem to be sufficient to facilitate the economic development of developing 

countries.259  

International development law (IDL) refers to a set of international norms for the promotion 

of development. The United Nations declared the right to development (RTD) as a human 

right in 1984,260 and it is recognized that the international community as a whole has a duty to 

promote economic development as reflected in the MDGs promoted by the U.N. with an 
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 Foreign-exchange reserves refer to foreign-currency assets held by central banks and monetary authorities, 
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international mandate.261 However, scholars have not reached consensus as to whether RTD is 

an enforceable legal right and what constitutes the substance of IDL. Many, particularly those 

from developed countries, tend to believe that IDL is a soft law at best, and its enforcement is 

either unfeasible or should not even be attempted.262 Parallel to IDL, there has been a demand 

for “sustainable development,”263 which has become a significant pressure on developing 

countries by requiring them to take measures to protect and preserve the environment for 

future generations. 

Regardless of whether IDL should be considered an enforceable legal right or a soft law, 

there is consensus in the international community that economic development needs to be 

fostered, particularly for least-developed countries as advocated in the MDGs.264 The ADM 

should take account of this and assist to develop LFIs which utilize international support for 

development, including laws that mandate advance planning and monitoring to ensure proper 

use of the resources provided by international development agencies for the purpose of 

economic development. 

 

IV. Methodology for Law and Development 

A. Inherent Complexities 

The development of the ADM would require a set of methods to assess the impact of LFIs265 

on economic development. The inherent complexity lies in that economic development is a 

function of numerous factors beyond the legal elements, such as economic policies, 

technological resources, capital and labor endowments.266 Other socio-economic conditions 

such as political stability and entrepreneurship will also affect economic development.267 It 

will thus be not straightforward, if not altogether impossible, to sort out the impact of LFIs on 

economic development from that of other factors. Another layer of complexity is that changes 

in LFIs 268
 affect the other factors relevant to economic development, such as economic 

policies, technological development, and endowments, and that the impact on economic 

development seemingly caused by exogenous, non-legal factors may have been initiated by 

changes in LFIs.  
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The difficulty with the methodology has been demonstrated by the legal origin theory 

advanced by LLSV, which concludes that the legal systems of the common law origin are 

more conducive to economic development than those of the civil law system. 269  Dam 

criticizes that the accuracy of the study may have been compromised for the oversimplified 

categorization of legal origins and possible disregard for causal factors other than legal 

origins such as macroeconomic initiatives.270 For another example, the rule of law studies, 

which purport to conclude that the rule of law has a positive correlation to economic 

development and thus contributes to the latter, may face the same criticism that the rule of 

law, which may require considerable resources for implementation such as educated lawyers, 

courts, legal enforcement systems, and financial resources to operate them, is a result of 

economic development, rather than its cause. 271  

Econometric modelling, such as regression analysis,272 is often employed in these types of 

studies, and it should control for other possible causal factors, which may have concurrent 

impact on economic development, to avoid arriving at a misleading conclusion. In the 

analysis of the legal origin theory, Dam indicated possible intervening factors which may 

have altered the conclusion of the study.273 This means that the causal analysis required for 

the ADM will potentially be complex, involving identification of a range of factors that may 

affect economic development as well as exclusion of the impact of those other factors. The 

process will be increasingly difficult where LFIs and those other factors correlate with each 

other.274 

The measurement of the impact on development is also an issue. There is no universally 

accepted measure of economic development, and a frequently used indicator is a change in 

total economic output expressed as “Gross Domestic Product” or “GDP.”275 Therefore, one 
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way to assess the legal impact on economic development would be to measure changes in 

economic growth (GDP changes) associated with corresponding changes in LFIs. Studies 

sometimes attempt to predict the legal impact on economic development with precision, such 

as specific percentage changes in GDP,276 although the accuracy of such estimation is often 

controversial.277 In many cases, however, precise measurement will not be feasible, with too 

many intervening factors correlating with one another, and an estimate may have to be as 

general and imprecise as that proposed changes in LFIs are expected to result in either a 

positive or a negative outcome for economic development.  

B. Feasible Methodology 

Bearing in mind the inherent complexities and difficulties discussed above, the following 

methodology may be considered for the development of the ADM. First, modeling techniques 

may be adopted to measure the impact of LFIs on economic development. An econometric 

model which measures economic growth in certain time intervals associated with the 

corresponding changes in LFIs may suggest the relationship between law and development in 

the areas subject to assessment. However, as discussed above, possible intervening factors 

also need to be identified in the analysis and their impact should be assessed and isolated. 

These other factors may well be different by each key area278 that constitutes the constituent 

part of the ADM, and therefore, an econometric model applicable to one area may well be 

different from another. As a result, the ADM may have to adopt multiple econometric models. 

Second, where specific LFIs are found to be supportive of economic development, perhaps 

from the regression analysis, the underlying socio-economic factors that are essential for the 

successful implementation of the law should also be identified and analyzed.279
 A series of 

quantitative and qualitative analyses may have to be undertaken to assess the impact of the 

underlying factors. For example, the costly IPR regime, even if there is a positive correlation 

between strong IPR regime and economic growth, would not work under the economic 

conditions of least-developed countries for the prohibitive cost issues.280 This process should 

reduce the possibility of reaching a misleading conclusion from an observation of a simple 

correlation between changes in LFIs and economic growth.  
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The methodology for the ADM would also require the participation and insights of scholars 

and practitioners in multiple social science disciplines, including law, economics, sociology, 

and political science, to understand the nature and implications of the underlying socio-

economic factors and assess their impact properly. Understanding of the local cultural context 

is also essentially relevant in the process, and the assistance of anthropologists and local 

experts would also be important for this assessment. As discussed, the ADM may propose 

multiple sets of LFIs corresponding to different stages of economic development, with the 

analysis of the underlying socio-economic factors essential for successful implementation, 

and its application for use by a specific developing country would entail reassessment and 

adjustment of the model proposals with the extensive participation of the local experts who 

understand the underlying local conditions. The reassessment and adjustment will be all the 

more effective if local experts should possess sufficient analytical capacities in law and 

development. For this, reinforcing law and development capacities in developing countries 

would be important, and efforts to develop local capacities have been initiated.281 

Finally, the methods of Regulatory Impact Assessments should also be considered in 

developing methodology. An RIA is defined as “a process of systematically identifying and 

assessing the expected effects of regulatory proposals, using a consistent analytical method, 

such as benefit/cost analysis.”282 Achieving regulatory efficiency (i.e. minimizing the cost) 

and effectiveness is an important objective of RIA.283 The first RIA was conducted by the 

United States in the late 70s,284 and RIA is now required by virtually all OECD countries 

prior to legislation. The World Bank has also promoted RIA requirements to its client 

countries, and as a result, an increasing number of developing countries also have adopted 

them. 

The scope of RIA would be broader than the assessment to be performed by the ADM in that 

the former address the social, political, and cultural, as well as economic objectives and 

impacts, whereas the latter focuses on economic development. Nonetheless, the ADM may 

still adopt some of the techniques used by RIA: RIA requires policy makers to question the 

problem to be addressed by the proposed regulation, the specific policy objective to be 

achieved, and alternative ways to achieve it.285 These are relevant questions that should also 

be addressed by the ADM: they would be helpful to determine which LFIs should be 

considered for adoption for the purpose of economic development and to decide whether the 

social, political, and cultural impacts of the proposed LFIs as well as any required adjustment 
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would be acceptable, even if the proposed LFIs are found to be conducive to economic 

development. 

The social cost of pursuing economic development can be substantial. For example, some 

East Asian countries adopted a policy to limit home mortgage financing for individuals 

through control over banks, with a policy objective to maximizing the amount of capital 

available for industrial investments rather than for individual use.286 This policy helped to 

increase savings which were then used to expand industrial capacities in the form of low-cost 

loans and contributed to rapid economic growth and successful economic development.287 

However, this policy also caused considerable hardship for ordinary people who could not get 

home mortgage financing from banks and instead had to save much of their income for an 

extended period of time to purchase a home. They made personal sacrifices to support long-

term economic growth, and it is the type of social cost that a developing country may have to 

decide whether to accept for the benefit of future generations. 

The cost/benefit analysis, 288  adopted for RIAs, is an essential method to determine the 

efficiency of the proposed regulation. CBA measures the benefit of the proposed regulation 

against its cost and helps policy makers to determine whether the net benefit (the benefit 

minus the estimated implementation cost) of the proposed regulation would warrant its 

implementation. The cost (and the benefit) would vary depending upon the local 

circumstances: for example, where available resources such as social infrastructure, human 

resource, and financial capital are limited, the cost of regulatory implementation could be 

larger or even prohibitively large as shown in the case of least-developed countries required 

to adopt and implement the TRIPS Agreement. 289  As discussed, ADM assessment will 

attempt to identify what adjustment should be made to the proposed LFIs and the socio-

economic conditions, including financial resources, that are found to be essential for the 

implementation of the proposed LFIs. 290
 CBA can be employed to assess the cost of the 

adjustment against the short-term and the long-term benefits of the proposed LFIs and assist 

policy makers to determine which proposed LFIs, after any necessary adjustments, would 
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warrant implementation. CBA, however, will be subject to a limitation that some of the 

adjustment costs may not be quantifiable and thus cannot be calculated.291 

 

V. Conclusion 

Four decades ago, scholars were described as “self-estranged” due to their failures to 

associate law and development studies with the realities on the ground. 292  Law and 

development studies since then have drifted, and the field has been stagnant. Law and 

development projects based on the neoliberal ideology have flourished from the 1990s 

onwards, but they have not been successful in bringing about development throughout the 

world.293 Those development projects and initiatives thus have been criticized as a means to 

serve political-economic agendas of the developed world, rather than meeting the economic 

development needs of the developing world. 

How, then, may law and development be revitalized as a field with a real prospect of 

contributing to development? I suggest that it will begin with setting a proper focus on 

economic development, which is the primary concern for the developing world. The focus 

will also allow the development of a coherent analytical and methodological framework such 

as the ADM which will be an essential step for the consistent development of the field. Again, 

the proposed focus by no means suggests that the other aspects of social and political 

development, such as promotion of human rights, gender equality, democracy and the rule of 

law, are unimportant or should not be considered. However, by trying to incorporate all of 

these agendas in the study of law and development, which by nature are not culturally and 

ideologically neutral, the proposed development of a coherent analytical framework will be 

all the more difficult, and as a result the field will continue to stagnate. As noted, other fields, 

such as law and society, are more suited to address these agendas. 

The development of the ADM is both necessary and feasible. The ADM will not only provide 

the long-waited analytical framework for law and development studies but will also present 

working legislative guidance for developing countries which seek to develop LFIs that would 

support economic development under their own political, social, and economic conditions. 

Law and development projects will likely produce a positive outcome when they are designed 

to fit the socio-economic conditions on the ground and when they meet the local development 

needs, rather than to serve the political and economic agendas and priorities of the developed 

world.  

The lesson from successful economic development in East Asia in the recent decades and that 

from rather unsuccessful past in South Asia and Latin America is that there is no universal 

path for economic development and no universal legal or institutional arrangement that works 
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for economic development everywhere. 294  While the economic efficiency of the market 

economy and the rule of law have been advocated as necessities for economic 

development,295 history of successful economic development shows that their adaptation has 

not been universal; for example, China has developed rapidly since the 1980s despite having 

not adopted the level of rule of law as promoted by the West and with the government 

remaining in control of much of the economy against the prescriptions of the conventional 

market economy.296 

The proposed ADM would represent meaningful partnership with developing countries 

because it enables developing countries to choose the development-facilitating LFIs in each 

of the key areas,297 which will work in the stage of their economic development and under 

their own socio-economic conditions. By understanding and responding to the real needs of 

the developing world, aided by the proposed ADM, rather than insisting on the ideal 

aspirations and preferences of the developed world, scholars in law and development will 

finally find themselves out of self-estrangement and in tune with the realities on the ground. 

Finally, a note should be made that law and development may be relevant not only to 

promoting the economic development of developing countries but also to remedying the 

economic problems of developed countries.298 The financial crisis in the last decade, which 

caused a worldwide economic downturn, showed us that potential flaws in the current 

regulatory system of developed countries, which may have contributed to the outbreak of this 

crisis, 299  need to be addressed. The widening income gaps among large segments of 

populations in developed countries also require regulatory reform to improve the economic 

conditions of the ever-increasing disadvantaged groups within developed countries. The 

proposed law and development approach, which analyzes the appropriate LFIs for economic 

development fitting the socio-economic conditions on the ground, can also be adopted to 

address the economic problems of developed countries.300 
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 As widely noted, the economic gap between the majority of the population and the economically privileged is 

widening in an increasing number of developed countries while the macroeconomic indicators at national level, 

such as GDP per capita, improve. In many developed countries, the majority suffer from lack of employment 

opportunity, stagnant income, and rising prices in education, healthcare, housing, and other necessities for life. 

Thus the “economic progress” of developed countries in this context would mean the economic progress of the 

majority of population, rather than just the improvement of macroeconomic indicators which may not 

necessarily correlate to the economic welfare of the majority. 
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 This might require a broader academic approach: Simon Deakin has opined that more resarch is necessary to 

understand the role of law in development, or industrialization, in the West and that a theory of the state and of 

the legal system is currently insufficient. This suggests that the works done by predecessors, such as Max Weber 
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and Friedrich Hayek, on the role of law for the economic prosperity of the West may not have been sufficient to 

understand the causes of the economic development and industrialization in the West.  


