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Abstract 

This article engages with literature that emphasizes the pervasiveness of industrial policies but 

focuses on the disparities between the abilities of developed and developing countries to 

innovate in terms of policy in light of their particular needs. Focusing on the industrial policies 

implemented by the United States and Brazil in the period after the 2007 – 2009 economic 

crisis, it compares the room for policy space and policy autonomy that countries are granted 

under the WTO regime. The paper offers a distinction between the concepts of policy space 

and policy autonomy that reflects the different interactions with the international trade regime 

that countries with different regulatory traditions experience. 

 

1. Introduction 

 

Trade is considered one of the most important stimuli for economic growth and, as such, 

governments often make deliberate efforts to coordinate economic activities in their domestic 

markets with trade-related development strategies. This coordination, however, is often in 

tension with the liberalizing model of the international trading system. While at the World 

Trade Organization (WTO), member states are constantly stepping over, shifting and rewriting 

the unclear line that divides permitted industrial and development policies from protectionist 

ones, we notice a significant difference in how countries experience their ability to shape policy 

space and exercise policy autonomy within this legal system. This difference is accounted not 

only by the different stages of economic development of member states but also by the various 

regulatory traditions of their domestic governments. In the this context and, in light of the 

quasi-universal WTO membership and the well-established liberal philosophy of WTO 

governance, this paper explores the differences between the countries’ abilities to pursue 

national economic goals in light of national regulatory possibilities. 

 

This paper engages in this investigation by looking at how the widespread use of government 

intervention in the aftermath of the global financial crisis provides us with a useful opportunity 

to revisit the traditional liberal dichotomy defining the market and the state in modern 

economies. In fact, both developed and developing countries with different regulatory models 

made use of sector-specific government interventions. While some countries have managed to 

circumvent strict WTO rules, others still have their policy options mostly limited. 

 

This paper is organized as follows. In Section 2 we emphasize the role of industrial policies, 

particularly in the aftermath of the recent financial crisis of 2007 – 2009.The analysis of the 

regulatory models of the United States and Brazil help illuminate how countries and policies 

implemented by them are perceived in the international trading system. . In addition, we 

introduce a distinction between policy space and policy autonomy that helps to illuminate the 
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fact that pressure for convergence around market liberalization has had a different effect in 

developed and developing countries with regards to their policy space and policy autonomy. 

Finally, we engage in the debate between pragmatists and structuralists to conclude that while 

both developed and developing countries do indeed carve ways to implement industrial policy 

under the international trading regime, the rules themselves are drafted as to allow for a 

particular range of state measures that attend the needs of developed and not developing 

countries. 

 

Sections 3 focuses on the interventions in the auto industry in Brazil and the United States in 

the period during and after the financial crisis. Building upon the previous section, this part 

argues that both “liberal” and “developmental” regulatory economies continue to make use of 

industrial policies. In Section 3, we analyze the Brazilian government’s adaptation process 

relating to its policies for the auto industry. We outline a shift from instruments of local content 

requirement and towards measures that incorporate concerns about energy efficiency and 

investments in R&D. In Section 4, subsequently, we focus on the broad scope of intervention 

in the auto industry observed in the United States after the financial crisis. We notice that, 

despite the label of liberal regulatory model, the US has been able to adopt different industrial 

policies whose permissiveness under WTO rule are relatively “vague”. 

 

In Section 5, we investigate the strategies that countries with different regulatory traditions 

employ in order to carve out policy space in the trading system. While we recognize that policy 

space may indeed be carved at the WTO, our analysis also shows that some types of industrial 

policy are more prone to ‘being carved’ than others. In addition, the case of Brazil illustrates 

how countries carve our policy space not only by adapting to the limits of industrial policy 

imposed by international agreements, but also from borrowing from developed countries’ 

policies in order to find the “hidden” space of development strategies. These strategies 

notwithstanding, the United States has effectively managed to carve out policy space to 

implement powerful trade-related policies in the post-crisis period, since it was able to benefit 

from the areas in which WTO regulation is less strictly regulated. In addition, we draw on the 

‘law and development’ literature to analyze the difference between policy space and policy 

autonomy that members may experience through WTO rules. We consider the relationship 

between policy space and policy autonomy at the WTO and conclude that while developed and 

developing countries can strategically maneuver for policy space within this system, attention 

must also be given to the different ways these countries experience policy autonomy. As such, 

analyses regarding the permissiveness of industrial policies under WTO rule should not be 

limited to analysis of available policy space, but to the qualitatively different kinds of policy 

space and the consequences for countries’ policy autonomy that they entail.  

 

2. Industrial Policy and the WTO 

 

In his seminal work ‘Politics in Hard Times’, Gourevitch alleges that international economic 

crises ‘are to countries what reagents are to compounds in chemistry: they provoke changes 
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that reveal the connections between particularities and the general’.1 Gourevitch’s hypothesis 

is a provoking starting point to investigate the effects that the recent global financial crisis 

(2007 – 2009) has had in the running of national economies. This paper will engage in this 

investigation by looking at how the widespread use of government intervention in the aftermath 

of the global financial crisis provides us with a useful opportunity to revisit the traditional 

liberal dichotomy defining the market and the state in modern economies. 

 

In a context of unrestricted faith in the self-regulating ‘nature’ of the global markets, such 

extensive government action would have seemed unthinkable only a few years back. 

Nevertheless, the catastrophic impact of the recession encouraged states to take measures to 

rebalance their economies away from the financial sector and towards more tradable sectors 

conducive to sustainable growth and competitiveness. In this context, a period of post-crisis 

realism of economic policy has emerged, 2 providing us with a timely opportunity to study 

countries’ new strategies for state intervention in the economy. 

 

Since the financial breakdown in 2007-2009, the Global Trade Alert3 and the World Trade 

Organization have consistently reported on the proliferation of protectionist measures 

associated with domestic industrial policy programs across the globe. These sources broadly 

describe the extent to which the group of G20 countries have failed to refrain from 

protectionism in their post-crisis policies. Moreover, these analyzes indicate that some of these 

countries may have successfully circumvented strict WTO rules in implementing such 

policies.4 Aggarwal and Evenett5 make the case that both developed and developing countries 

have continuously employed sector-specific governmental interventions in the aftermath of the 

global financial crisis. Interestingly, these studies have illustrated how, this time round6 , 

countries approached market intervention in a slightly different manner. Governments appear 

to have avoided policies that explicitly restrict trade (such as tariffs and quotas) and have, 

                                                           
1 PETER GOUREVITCH, POLITICS IN HARD TIMES: COMPARATIVE RESPONSES TO INTERNATIONAL ECONOMIC CRISES 

221 (1986). 

2 Benedicta Marzinotto, A European fund for economic revival in crisis countries, BRUEGEL POLICY 

CONTRIBUTION 01 (February 2011), http://www.bruegel.org/publications/publication-detail/publication/504-a-

european-fund-for-economic-revival-in-crisis-countries/. Philippe Aghion, Julian Boulanger & Elie 

Cohen, Rethinking industrial policy, BRUEGEL POLICY BRIEF 2011/04 (June 2011), 

http://www.bruegel.org/publications/publication-detail/publication/566-rethinking-industrial-policy/. 
3 The Global Trade Alert is a database run by the Centre for Economic Policy Research, an independent 

academic and policy research think-tank based in London, UK. Its data draws upon expertise and analysis from 

7 independent research institutions around the world. See: www.globaltradealert.org/about. 
4 Simon J. Evenett (editor), Global Trade Alert, DÉBÂCLE: THE 11TH GTA REPORT ON PROTECTIONISM (2012), 

http://www.globaltradealert.org/11th_GTA_report. 
5 Vinod K. Aggarwal & Simon J. Evenett, Financial crisis,“new” industrial policy, and the bite of multilateral 

trade rules, 5 ASIAN ECONOMIC POLICY REVIEW 221-244 (2010); Vinod K. Aggarwal & Simon J. Evenett, Do 

WTO rules preclude industrial policy? Evidence from the global economic crisis, 16 BUSINESS AND POLITICS 

481-509 (2014). 
6 As opposed to the protectionist policies implemented in the aftermath of the Great Depression of 1929. 
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instead, opted for more opaque behind the borders measures commonly enshrined in domestic 

mechanisms for industrial policy.7 

 

Aggarwal and Evenett’s investigation describes the measures adopted by the governments of 

large economic powers and the extent to which these states have ‘picked winners’ and 

discriminated against foreign competitors in their domestic markets.8 The authors document 

that, during the period between November 2008 and May 2012, there was considerable targeted 

economic intervention through policy instruments weakly covered by WTO rules. The authors 

explain that large developed economies sought to circumvent stricter WTO disciplines by 

designing policies less related to traditional trade instruments while nevertheless continuing to 

discriminate positively against foreign commercial interests.9 Overall, such evidence supports 

the contention that WTO rules have affected the composition of crisis-era discrimination rather 

than its quantum.10 As such, the authors claim that industrial policy is effectively back and 

reinforce Dani Rodrik’s skepticism on the alleged death of industrial policy over a decade 

ago.11  

 

These studies are an important starting point to revisit the issue of policy space and policy 

autonomy12 that the WTO grant to its members under the international trading regime. In a 

more recent paper, Aggarwal and Evenett13 argue that the 2007-2009 crisis has provided an 

excellent opportunity to revisit the issue of policy autonomy of WTO Members to implement 

industrial policy. They suggest that, if the WTO, in fact, limits member’s regulatory 

possibilities, a crisis period would offer a good illustration of the ability that countries have to 

implement counter-crisis policies in their domestic jurisdictions.14  In this paper, we endorse 

Aggarwal and Evenett’s suggestion. We take their idea further, hoping to expand on the extent 

                                                           
7 Gary Clyde Hufbauer and Jeffrey J. Schott, Local Content Requirements: A Global Problem, PETERSON 

INSTITUTE FOR INTERNATIONAL ECONOMICS Vol. 102. (2013).  

8 Vinod K. Aggarwal & Simon J. Evenett, Industrial policy choice during the crisis era, 28 OXF. REV. ECON. 

POLICY 261–283 (2012). The authors’ systematic treatment of measures put in place to encourage ‘green growth’ 

and the wind power industry between 2007 – 2011 by China and the US is especially interesting to compare the 

degree of market intervention endorsed by each country. Id., at 275. 
9 Aggarwal & Evenett, supra note 8, at 278-279. 

10 S. J. Evenett, Did the WTO Restrain Protectionism During the Recent Systemic Crisis? (December 2011), 

http://www.globaltradealert.org/gta-analysis/did-wto-restrain-protectionism-during-recent-systemic-crisis. 

11 Dani Rodrik, Industrial Policy for the Twenty-First Century, KSG WORK. PAP. NO RWP04-047, 19 (2004), 

http://ssrn.com/abstract=617544. 

12 For a different approach, see Kevin P. Gallagher, Review of International Political Economy 15:1 (February 

2008), 62-85, at 63. Gallaher equates policy space with developmental sovereignty. For him, “policy space is 

defined as the flexibility under trade rules that provides nation states with adequate room to maneuver to deploy 

effective policies to spur economic development”. 
13 Aggarwal & Evenett, Do WTO rules preclude industrial policy? (2014), supra note 5. 

14 Two caveats are in order: the incompleteness and open-endedness of many WTO provisions may lead to unclear 

perception of countries effective ability to implement policies domestically. Second, arguments regarding 

limitations of countries’ policy space by the WTO often make unrealistic predictions about the strength of this 

organization. For instance, that WTO rules always result in compliance, that non- compliance invariably activates 

WTO dispute settlement and that the threat of sanctions effectively redirects member’s compliance with WTO 

provisions. Aggarwal & Evenett, Do WTO rules preclude industrial policy? (2014), supra note 5, at 492 - 493.  



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S 

PERMISSION 

5 

 

to which countries have been able to carve out policy space and to exercise policy autonomy 

under the international trading regime during the crisis and post-crisis period. In order to do so, 

we would like first to distinguish between two terms that initially may come across as 

interchangeable but, as we argue, provide a subtle yet essential perception to advance this 

study.  

 

Throughout this paper, we differentiate policy space from policy autonomy. On the one hand, 

we understand that policy space refers to the set of allowed policy choices15 and room for 

maneuver countries are granted under the WTO legal system. On the other, we see policy 

autonomy as relating to the broader question of whether these policy choices reflect the optimal 

policies that each WTO member might have chosen to implement in the first place. That is to 

say, policy space refers to how countries react to the forms and procedures that have been 

assimilated at the WTO. As in Hall and Taylor’s description of sociological institutionalism, 

“many of the institutional forms and procedures used by modern organizations were not 

adopted simply because they were most efficient for the tasks at hand, in line with some 

transcendent ‘rationality’. Instead, they argued that many of these forms and procedures are 

culturally-specific practices”16. While there is some room for countries to create more policy 

space, the very options that they can imagine are limited by the culturally-specific practices 

that have been assimilated into the WTO. In a different approach, we use policy autonomy to 

refer to countries’ ability to pursue industrial measures that might not be limited to the set of 

policies potentially allowed under WTO rules. As such, we understand that the concept of 

policy autonomy has a relational element to it, linking policy autonomy to sovereignty to make 

developmental economic strategies.17  

 

2.1.  What Kind of Industrial Policy? The Changing Role of the State 

 

One of the most important debates in the field of development studies is whether the state can 

spur economic development through market interventions.18 Regarding trade regulation, this 

discussion can be illustrated by the divide between “trade pessimists”, advocates of more 

protection of domestic industries and inward-looking strategies, and “trade optimists”, 

defenders of free trade and outward-looking development.19 The debate between those who 

argue for a strong intervention by governments20 and those who warn against its harmful 

                                                           
15 Aggarwal & Evenett, Do WTO rules preclude industrial policy? (2014), supra note 5, at 483. 
16 Peter A. Hall & Rosemary C. R. Taylor, Political Science and the Three New Institutionalisms, 44 POLIT. 

STUD. 936–957 (1996), at 946. 
17 This is not a consolidated approach, for instance, Kevin Gallagher choses to equate policy space to 

development sovereignty. See Kevin P. Gallagher, supra note 12. 
18 For an overview of these perspectives, see Robert H. Wade, Return of industrial policy?, 26 INT. REV. APPL. 

ECON. 223–239 (2012). 
19 MICHAEL P. TODARO & STEPHEN C. SMITH, ECONOMIC DEVELOPMENT 635 (10th ed. 2008). 
20 See, i.e., GUNNAR MYRDAL, ECONOMIC THEORY AND UNDERDEVELOPED REGIONS (First edition ed. 1971). 
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effects21 is, of course, a reproduction of a larger debate in economics. This divide, however, 

has been constantly challenged in the field of development, as developing countries have 

frequently adopted a mix of orthodox and heterodox policies. Developing countries were 

considered a particular case for economics, to which the conventional wisdom that 

governments should not be involved in the economy did not apply.22 This exceptionalism of 

developing countries also had an impact on the multilateral trading system and since the 

beginning of the GATT, developing countries were exempt from certain standard disciplines 

(known as Special and Differential Treatment).23 

 

Preferential treatment notwithstanding, the establishment of the Bretton Woods institutions 

explicitly consolidated American liberal capitalism’s hegemony over protectionist and 

interventionist practices.24 Pressures for convergence increased with the globalization of trade 

and capital markets.25 While the dominant policy suggested market liberalization and that 

countries should equal treatment for domestic and foreign producers, the East Asian economies 

presented a paradox for the prevailing theory. Having benefitted from export-led growth 

achieved through protectionist measures and industrial policy. From the 1980s, the 

“developmental states” in East Asia have received significant attention for having challenged 

the liberal wisdom and achieved growth while building an active welfare state. This model was 

characterized by a clear development strategy commitment pursued through an extremely 

interactive relationship between the public and private sectors. The setting of shared goals 

between the state and the market revealed the exaggerated misconception of the usual 

dichotomy drawn between these two actors.  

 

The recent economic crisis of 2007- 2009 has brought the issue again into the light, as both 

developed and developing countries devised of unprecedented measures of fiscal and industrial 

policies to counteract the economic meltdown. A study of these strategies from the perspective 

of trade law can be useful to illustrate the difficulty in tracing clear-cut boundaries between 

these models. The subsections below will analyze the types of the liberal state and new 

developmental state associated, respectively, with the United States and Brazil. We emphasize 

that, despite the conventional wisdom about liberal states as a withdrawal of the state from the 

market, liberal governments have in fact reorganized the control over private sector behavior, 

but also maintained a high level of regulation and intervention.26 

                                                           
21 See, i.e., John Williamson, What Washington Means by Policy Reform, In John Williamson, ed., LATIN 

AMERICAN ADJUSTMENT: HOW MUCH HAS HAPPENED?, Washington, D.C.: Institute for International 

Economics 
22 Wade, supra note 18, 226–227. 
23 MICHAEL TREBILCOCK & MARIANA PRADO, WHAT MAKES POOR COUNTRIES POOR?: INSTITUTIONAL 

DETERMINANTS OF DEVELOPMENT 224 (2011). 
24 Eric Helleiner, Reinterpreting Bretton Woods: International Development and the Neglected Origins of 

Embedded Liberalism, 37 DEV. CHANGE 943–967 (2006) 
25 Hendrik Spruyt, War, Trade, and State Formation, in THE OXFORD HANDBOOK OF POLITICAL SCIENCE 567–

592, 582 (Robert E. Goodin ed., 2009). 
26 STEVEN K. VOGEL, FREER MARKETS, MORE RULES: REGULATORY REFORM IN ADVANCED INDUSTRIAL 

COUNTRIES (1996). 
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2.2.  The Industrial Policy of the US Liberal Regulatory State 

 

The United States government is usually characterized by a trend towards deregulation and 

laissez faire approach to the market. The simplified version of the idea is that freedom 

embraced in this classical liberalism style is based on notions of individual liberty, private 

property, freedom of contract and limited government. Government should only act to provide 

security, standardize measures, enforce contracts, conduct certain enterprises which cannot be 

carried otherwise, regulate monopoly prices. While the “public interest” school of regulation 

of the 1950s and 60s emphasized the importance of regulation in case of market failure, some 

economists have stressed that government failure can be even worse than market failure.27 In 

social policy and philosophy of governance, market fundamentalism has been a strong 

influence in the United States.28 This can be exemplified by the US Congress reluctance in 

passing a bill proposing higher fuel economy standards as showing a “strong preference for 

market forces and competition”. In this case, “it was only with the crisis of the OPEC oil shock 

in the 1970s that regulations in the form of corporate average fuel economy (CAFE) standards 

were introduced in the United States”.29  

 

This inclination towards limited governmental intervention would intuitively amount to a 

general absence of industrial policy in the United States. In fact, some scholars argue that 

institutional characteristics of the American government, such as the “radical separation of 

powers enshrined in the US Constitution” would mean that a “coordinated political economy 

cannot easily be run by a President and his cabinet, two Houses of Congress, a Supreme Court 

and fifty ‘states’.”30 

 

Despite these assumptions, a number of studies have focused on uncovering the central role of 

the state in innovation, advancing a perspective that reveals the existence of industrial policies 

in the United States operating through different agencies and organizations. This model of 

government intervention is often referred to as the Developmental Network State in the United 

States.31 It can be traced back to the 1970s, as U.S. trade deficits worsened and “anxieties about 

U.S. competitiveness translated directly into the issue of jobs”.32 While proponents of an open 

industrial policy had been defeated politically, a series of decentralized measures were taken 

                                                           
27 VOGEL, Id., at 10–11. 
28 Fred Block, Swimming Against the Current: The Rise of a Hidden Developmental State in the United States, 

36 POLIT. SOC. 169–206, 170 (2008). 
29 John Mikler, Apocalypse now or business as usual? Reducing the carbon emissions of the global car industry, 

3 CAMB. J. REG. ECON. SOC. 407–426, 414 (2010). 

30 Michael Mann, Has Globalization Ended the Rise and Rise of the Nation-State?, 4 REV. INT. POLIT. ECON. 

472–496, 484 (1997).  
31 Andrew Schrank & Josh Whitford, Industrial Policy in the United States: A Neo-Polanyian Interpretation, 

37 POLIT. SOC. 521–553 (2009). 
32 Fred Block, supra note 28, at 179. 
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to secure the country’s scientific and technological leadership.33 These initiatives, however, 

were kept hidden because of the political pressure that continued to place great emphasis on 

market fundamentalist ideas. The expansion of the “hidden developmental state” can be seen 

today as most innovations in U.S. industries occur through a network of “collaborators that 

cross the public-private divide”.34 

 

The financial crisis of 2007-2009 exposed the fragility of the international economic system 

and challenged the capacity of the classical liberal model. At the same time, the crisis seemed 

to reveal a new resilience among developing countries and to bring into question the wisdom 

of deregulating markets. In this post-financial crisis context, in fact, “American industrial 

policy is growing more assertive and visible by the day, for the federal government already 

owns a controlling stake in the country’s largest banks”35. 

 

2.3.  The Industrial Policy of the Brazilian New Developmental State 

 

Chalmers Johnson initially coined the term “developmental state” in 1982 to describe the post-

WWII industrial development of Japan36, and soon after the notion was also applied to South 

Korea and Taiwan as the iconic cases for the transformative role of state intervention. Johnson 

identified the success of the Japanese state with its crucial relationship with the private sector 

and the state’s intense involvement in the market. According to Johnson, the Japanese 

developmental state was a central actor in shaping the country’s ‘economic miracle’.37  

 

In describing the role of the Japanese state, Johnson was challenging laissez-faire accounts, 

which tended to see the state as an obstacle to growth and development. Similarly, despite the 

dominant theory of the “Washington Consensus” that prescribed minimizing states’ 

intervention, Asian developmental states have been able to set and seek out socioeconomic 

goals through deliberate public-private manipulation of market forces. The developmental state 

would be interventionist without being a socialist state, and operate in a market economy 

without being a free-market (no plan) state.38 Nevertheless, it must be emphasized that these 

developmental states have been also marked by strong intervention in matters related to 

individual freedom, being ruled for long periods by a single political party, and avoiding to 

make room for accountability and transparency. Perhaps the most famous example of the 

                                                           
33 Id. 
34 Id, at 187. 
35 Andrew Schrank & Josh Whitford, Industrial Policy in the United States: A Neo-Polanyian Interpretation, 37 

POLIT. SOC. 521–553, 526 (2009). 
36 CHALMERS A. JOHNSON, MITI AND THE JAPANESE MIRACLE: THE GROWTH OF INDUSTRIAL POLICY, 1925-

1975 (1 edition ed. 1982). 
37 Id. 
38 THE DEVELOPMENTAL STATE, 2 (Meredith Woo-Cumings ed., 1999). 
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argument linking interventionism and rapid economic growth is Singapore’s Lee Kuan Yew, 

who argued openly for development before democracy.39  

 

Recently, however, the term developmental state has received renovated attention, particularly 

in Latin America. Brazil is one of the most notable examples of this vision of states. From the 

1930s, industrialization was promoted in Brazil according to an ideology of 

“developmentalism” and accompanied by a national political turn towards centralization of 

powers. It was through public financing led by the federal government that modernity was 

introduced in Brazil, and the state occupied a central role in the country’s economic growth. 

According to Brazilian economist Ricardo Bielschowsky, developmentalism was the economic 

ideology that supported the project of promoting complete industrialization, considered as a 

way to overcome backwardness and poverty in Brazil. 40 It was understood that, in order to do 

so, it was necessary to plan the economy and carry out various forms of government 

intervention.  

 

It was not until the 1970’s that the government was forced to assume a different role because 

of the fiscal crisis. Due to the context of oil prices increase after 1973 and the stock market 

crash, the conditions for governmental dirigisme began to change. Brazil, in fact, financially 

depended both on the international money and low oil prices.41 With oil prices rising and banks 

not lending money, the country found itself in a situation of fiscal imbalance. The crisis led the 

government to rethink the strategies of national development. Brazil was projected into a 

backdrop of fiscal imbalance that would worsen in the 1980’s and 90’s, producing a violent 

process of hyperinflation and indebtedness. Not only this was a time when federal 

government’s power weakened, but due to the economic crisis, it was also associated with 

neoliberal views and in fact related to the idea of diminishing the role of the public sector as a 

whole.  

 

After these years of neoliberal experience, the Brazilian government has recently returned to a 

model of state activism. In particular since 2002, with the election of Luiz Inácio Lula da Silva 

                                                           
39 Amitav Acharya, Overturning Lee Kuan Yew’s Legacy in Singapore, FOREIGN AFFAIRS, 2011, 

http://www.foreignaffairs.com/articles/68307/amitav-acharya/overturning-lee-kuan-yews-legacy-in-singapore 

(last visited Oct 26, 2014). While the developmental state is not a model that completely replaces liberal 

democracy, authors have argued that there is an incompatibility between democratic politics and state 

intervention in the economy. In order to operate as a developmental state, however, a government also has to be 

dynamic and unleash societal forces. The more developed a society becomes, the more it starts to move in the 

direction of democratization as well. If successful, the developmental state unleashes political forces that will 

undermine it; if it fails, people will look at political forces to do what the state was supposed to do. This means 

that a developmental state will have a limited timeline to work. According to Johnson, authoritarianism can 

sometimes inadvertently solve the main problem in economic development using market forces, namely, how to 

mobilize the majority of the population to work and sacrifice for developmental goals. Chalmers Johnson, The 

Developmental State: Odyssey of a Concept, in THE DEVELOPMENTAL STATE, supra note 38 at 52. 
40 RICARDO BIELSCHOWSKY, PENSAMENTO ECONÔMICO BRASILEIRO : O CICLO IDEOLÓGICO DO 

DESENVOLVIMENTISMO 77 (5 ed. 2004). 
41 Eduardo Raposo, O Leviatã-ibérico: modernidade, corporativismo e desigualdade na formação institucional 

brasileira, DESIGUAL. DIVERS. REV. CIÊNC. SOCIAIS PUC-RIO (2008), available at: http://publique.rdc.puc-

rio.br/desigualdadediversidade/cgi/cgilua.exe/sys/start.htm?infoid=28&sid=9. 
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(“Lula”) and the Labor Party (“PT”)42 a new form of state activism is emerging.43This model 

has been referred to as the Brazilian New Developmental State.44  While the macroeconomic 

stabilization policies of the previous government have been maintained, as well as some of its 

social innovations, industrial and social policies have been revived and increased by the PT 

administration. The Brazilian case study below discusses the example of the “Brasil Maior” 

industrial policy.45 

 

This new form of state activism recognizes the importance of markets but understands that they 

are not sufficient to guarantee inclusive growth. In fact, the Lula administration recognized that 

the state “could do more to promote growth with equity, and it started to act more selectively 

and aggressively in the economy.”46 This strategy meant the adoption of active measures 

protecting domestic industries. On the other hand, this emergent model “differs significantly 

from the old Developmental State and the dirigiste practices of the past”47. The particular 

characteristics of the model remain unclear, but in particular in the case of Brazil, seems to 

combine “a strategy to promote market access for its exports with domestic measures to 

promote economic sectors it considers valuable”48.   

 

2.4.  Policy Space and Policy Autonomy at the WTO: Pragmatists and Structuralists 

 

Scholars have long argued whether the WTO represents an impediment to the implementation 

of development strategies.49 In a helpful outline of this debate, Santos separates scholars into 

‘structural’ or ‘pragmatic’ according to how they perceive the possibilities for the 

implementation of effective development policies under the WTO.50  While the former group 

                                                           
42 Partido dos Trabalhadores (PT), in Portuguese. 
43 David M. Trubek, Diogo R. Coutinho & Mario G. Shapiro, Toward a New Law and Development: New State 

Activism in Brazil and the Challenge for Legal Institutions, 4 WORLD BANK LEG. REV., 288 (2013). 
44 GLAUCO ARBIX & SCOTT B. MARTIN, BEYOND DEVELOPMENTALISM AND MARKET FUNDAMENTALISM IN 

BRAZIL: INCLUSIONARY STATE ACTIVISM WITHOUT STATISM (2010); DAVID TRUBEK ET AL., LAW AND THE 

NEW DEVELOPMENTAL STATE: THE BRAZILIAN EXPERIENCE IN LATIN AMERICAN CONTEXT (2012). 

 
45 See below section 3.2. 
46 David M. Trubek, Diogo R. Coutinho & Mario Schapiro, Towards a New Law and Development: New State 

Activism in Brazil and the Challenge for Legal Institutions (2012), http://papers.ssrn.com/abstract=2144939, at 

294. 
47 Alvaro Santos, Carving Out Policy Autonomy for Developing Countries in the World Trade Organization: 

The Experience of Brazil and Mexico, 52 VA. J. INT. LAW 551–632, 555 (2012). 
48 Id., at 631. 

49 For a overall outline of the debate, refer to: Bernard Hoekman, Operationalizing the Concept of Policy Space 

in the WTO: Beyond Special and Differential Treatment, 8 J. INTL. EC. LAW, 45 (2005); MEREDITH KOSLKY 

LEWIS & SUSY FRANKEL (EDS.), INTERNATIONAL ECONOMIC LAW AND NATIONAL AUTONOMY (2010); Michael 

Mind Du, The Rise of National Regulatory Autonomy in the GATT/WTO Regime, 14 J. INTL. EC. LAW 639 

(2011); ANDREW LANG, WORLD TRADE AFTER NEOLIBERALISM: REIMAGINING THE GLOBAL ECONOMIC ORDER 

(2011).  
50 Santos, supra note 47, at 560 - 562. 

http://papers.ssrn.com/abstract=2144939
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sees a constraining international system that effectively handicaps developing countries 

autonomy to implement policies according to their choice of developmental strategies, the latter 

relativizes this claim and argues that there is still room to maneuver developmental policies 

within the trading system. 

 

On the side of the ‘structural scholars’, Ha-Joon Chang argues “virtually all now developed 

countries have used interventionist industrial, trade and technology policies aimed at promoting 

infant industries in their catch-up periods.”51 In fact, he remembers that the United States was 

initially referred to as “the mother country and bastion of modern protectionism”52 and that, 

Friedrich List, the intellectual father of the expression “kicking away the ladder” claims that 

he only learned about the infant industry policy argument during his exile in the US in the 

1820s.53 According to the author, facts about the industrial policies and development strategies 

of now-developed economies are gradually becoming more publicized and offering a new take 

on government intervention. Thus, it is no longer a matter of “getting history right” and 

defining a standard of correctness in industrial policy but rather, a matter of recognizing that 

developed countries have explored and employed a diverse range of industrial policy strategies 

according to their contextual and concrete needs.54 And, in fact, according to the perspective 

of a Developmental Network State in the United States, some form of industrial policy has also 

been pursued under the “appearance” of market fundamentalism.  

 

Weiss builds on Chang’s approach to argue that industrialized countries have not only put in 

place a global economic system that prohibits state interventions they once pursued to develop 

their economies, but that these countries also designed this current system as only to allow 

intervention in manners which are “advanced country friendly”.55 In this sense, Weiss argues 

that the prohibitions of state intervention currently enshrined in the trading regime are by no 

means credible measure of the acceptability of trade restrictive industrial policies. Accordingly, 

the measures now prohibited under the WTO are of “diminishing importance to a relatively 

advanced level of development”.56 As such, the trading system is more permissive when it 

comes to policies that currently correspond to the developmental trajectories of advanced 

economies. Thus, rather than constraining or limiting the scope for state activism, WTO rules 

have (even if unintentionally) stimulated a more strategic and technologically focused approach 

to industrial governance.57 

 

Similarly, Robert Wade argues that the WTO’s agreements on services (General Agreement 

on Trade in Services - GATS), on investment (Agreement on Trade Related Investment 

                                                           
51 Ha-Joon Chang, Kicking Away the Ladder: Infant Industry Promotion in Historical Perspective, 31 OXF. 

DEV. STUD. 21–32, 23–24 (2003). 
52 PAUL BAIROCH, ECONOMICS AND WORLD HISTORY: MYTHS AND PARADOXES (1995) at 30.  
53 Chang, supra note 51, at 25. 
54 Chang, supra note 51, at 29. 
55 Linda Weiss, Global governance, national strategies: how industrialized states make room to move under the 

WTO, 12 REV. INT. POLIT. ECON. 723–749, 724 (2005). 
56 Weiss, supra note 55 at 724. 
57 Weiss, supra note 55 at 724-725. 
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Measures – TRIMS) and on intellectual property (Trade Related Investment Property 

Agreement – TRIPS) constitute a modern version of List's "kicking away of the ladder." 

Through the institutionalization of principles such as "reciprocity" and "trade distortion" within 

the WTO system, Wade pinpoints the constraints currently faced by WTO members, 

developing countries in special, in imposing non-trade liberalizing economic policy. 58 He 

argues that the TRIPS agreement handicaps developing countries by limiting states' ability to 

deny patents to certain kinds of products, establishes an overly long period of twenty year for 

patent rights and limits states' flexibility to use technologies patented in their territory, 

including the ability to impose compulsory licensing.59 The TRIMS Agreement, Wade argues, 

is even more economically restrictive than the TRIPS Agreement due to its larger coverage of 

issues such as local content requirements, performance requirements, and trade balancing 

mechanisms. 

 

Wade sees this as a both political and economic restriction of countries’ autonomy. He argues 

that the 'development space' and 'self-determination' space of developing countries has shrunk 

behind a rhetorical commitment to universal liberalization and privatization.60 His argument is 

that international economic regulations have come not to limit companies' options but to limit 

those options of developing country governments. For him, the international trading regime 

operates more to expand the options of developed country firms to enter markets and to take 

appropriation of technological rents.61 According to this view, globalization has not weakened 

the power of States to regulate. Quite to the contrary, it has required governments to regulate 

more and in favor of a particular set of global players. Moreover, these agreements have been 

developed to be vague where it benefits developed countries and precise at points where 

precision works against developing countries.62 

 

Another important line of argumentation has centered in the manners in which WTO-

compatible industrial policy consists of measures that correspond to the needs of advanced, 

manufacturing intensive economies.63 Thus, Weiss argues that developed country government 

assistance to industry has been reshaped to focus on knowledge-intensive industries, 

strengthening the supply-side of economies, on funding human capital, duty drawbacks, 

                                                           
58 Robert Hunter Wade, What strategies are viable for developing countries today? The World Trade 

Organization and the shrinking of “development space,” 10 REV. INT. POLIT. ECON. 621–644, 621 (2003). 

59 See here Brazil's pharmaceutical dispute with the US over the production of HIV/AIDS drugs at low cost. 

Articles 68 & 71 of Brazil's intellectual property law (1997) authorizes compulsory licensing in the case of 

national health emergencies. The US brought a WTO dispute against Brazil in 2000, it was withdrawn in 2001 

after an agreement that Brazil would not invoke Article 68 of its IP regulation to issue compulsory licenses for 

non-pharmaceutical products. 
60 Wade supra note 58, at 622. 
61 Id. 
62 Wade supra note 58, at 630. 
63 Alisa Dicaprio & Kevin P. Gallagher, The WTO and the Shrinking of Development Space, 7 J. WORLD 

INVEST. AMP TRADE 781–803, 784 (2006). 
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subsidies for environment, technology transfer, skills building, R&D investments.64 Therefore, 

under the WTO, permissible government intervention has accompanied the developmental 

trajectory of developed countries. As such, permissible policy at the WTO involved a shift in 

the way these policies are designed for development of production capacity to more broad-

based sector partnerships in R&D, transfers of intellectual property and the formation of 

innovative technology.65 

 

Bora, Lloyd, and Pangestu make the case that, even though, there is some limited room within 

WTO rules for developing countries to promote industrial policy, developed countries can also 

make use of the same policy space. Thus, developing countries have no prospect of using 

instruments such as subsidies to gain comparative advantage vis-à-vis the developed 

countries. 66  According to the authors, different countries have different objectives and, 

therefore, require different sets of policy tools to develop their economy.67  Even though the 

paper makes the case that government intervention is not always the best way to boost 

competitiveness, it also argues that there is empirical evidence in the Asian experience68 to 

show that some governments have had an influential role in the export and growth success of 

some countries.69 Because of this, more flexibility should be awarded to developing countries 

within the WTO framework in a manner to account for the diversity of developing countries, 

their levels, and their objectives.  

 

On the side of the ‘pragmatic scholars’, Alice Amsden has famously remarked that the WTO’s 

“bark is worse than the bite.” Amsden argues that although the WTO rules may make it harder 

for developing countries to climb it, the ladder has not been kicked away.70 Similarly, DiCaprio 

and Gallagher compare existing rules-based WTO analysis with effective actual policy 

implementation to suggest that while the covered agreements of the WTO may constrict the 

available policy space, member countries have a significant time lag during notification or 

adjudication proceedings in which their measures may remain inconsistent with WTO law. 

DiCaprio and Gallagher argue, therefore, that effective limitations on policy space are not as 

                                                           
64 See Alice H. Amsden & Takashi Hikino, The Bark Is Worse Than the Bite: New WTO Law and Late 

Industrialization, ANNALS OF THE AMERICAN ACADEMY POLITICAL & SOCIOLOGICAL SCIENCES, July 2000; 

Weiss, supra note 55; Gallagher, supra note 12; Aggarwal & Evenett, supra note 5. 
65 Weiss, supra note 55, at 730. 
66 Bijit Bora, Peter J. Lloyd & Mari Pangestu, Industrial Policy and WTO, 23 THE WORLD ECONOMY 21 (2000). 
67 Id. 

68 For useful accounts of development experiences in this region and the use of state policy intervention, see 

Amsden, supra note 64; LINSU KIM & RICHARD R. NELSON, TECHNOLOGY, LEARNING, AND INNOVATION: 

EXPERIENCES OF NEWLY INDUSTRIALIZING ECONOMIES (2000); ROBERT WADE, GOVERNING THE MARKET: 

ECONOMIC THEORY AND THE ROLE OF GOVERNMENT IN EAST ASIAN INDUSTRIALIZATION (2004); WORLD BANK, 

TRADE LIBERALIZATION: GLOBAL ECONOMIC IMPLICATIONS (1994) 

69 Bora, Lloyd & Pangestu, supra note 66. 

70 Amsden & Hikino, supra note 64; Alice H. Amsden, Promoting Industry under WTO Law, in Putting 

Development First: The Importance of Policy Space in the WTO and International Financial Institutions. 

(Kevin P. Gallagher ed., 2005) 
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significant as a plain reading of WTO commitments might suggest. 71  In this regard, 

considerations regarding the amount of policy space available to WTO members do not take 

into account discrepancies that may exist between the black letter law of the provisions, 

subsequent interpretation, and effective implementation.  

 

Similarly, Santos72 seems to lean towards the set of scholars he defines as ‘pragmatic’. He 

argues that even within the technical and rigorous trading regime, countries’ policy space is 

broader than usually accounted for.73 Santos argues that strategic litigation and repeat players 

in the WTO’s dispute settlement system have managed to gradually but effectively carve out 

policy space to implement domestic economic policies.74 Santos argues that countries have also 

found ways to employ national legislation to limit the intrusiveness of specific WTO 

provisions, such is the case with intellectual property rights.75  

 

The discussion between ‘pragmatists’ and ‘structuralists’ is of renewed importance for an 

analysis of diverse regulatory models and their acceptability at the WTO. While ‘pragmatists’ 

suggest that developing countries are in fact able to benefit from policy space at the WTO, 

‘structuralists’ allege that the effective possibilities developing countries possess are invariably 

constrained by the developed country industrial policies accepted by the WTO. In this sense, 

‘structuralists’ seem to differentiate between policy space and policy autonomy within the 

WTO, a position we also adopt in this paper. ‘Pragmatists’ appear to see less value in this 

distinction, insofar as developing countries are in fact able to reach their development goals 

within this system. It is interesting to revive this discussion in terms of the post-crisis measures 

put in place by both developing and developed countries. While the increase in industrial policy 

mechanisms has been reported indiscriminately across the globe, Aggarwal and Evenett's work 

illustrates a recent shift towards couvert trade restrictive and beyond the border policies.76  

 

The authors explain how large developed countries such as the US, EU and Japan have 

substituted policy instruments covered by strict WTO rules to ones covered by weaker 

provisions, such as intellectual property rights measures, government procurement policies, 

migration, bailouts and state aids, competitive devaluations, investment incentives, export 

taxes, trade finance, amongst others.77  Meanwhile, large developing countries (such as Brazil) 

have not fully transitioned to the above mentioned policy instruments and still use policies 

governed by strict WTO laws such as tariffs, trade defense measures, and import restrictions. 

 

In the context of crisis-era policies, the authors trace a positive relationship between a tendency 

to discriminate against foreign commercial interests and the propensity to employ policy 

                                                           
71 DiCaprio & Gallagher, supra note 63, at 781–803. 
72 Alvaro Santos, Carving Out Policy Autonomy for Developing Countries in the World Trade Organization: 

The Experience of Brazil and Mexico, 52 VA. J. INT. LAW 551–632 (2012).  
73 Id. 
74 Id., at 554. 
75 Id. 
76 Aggarwal & Evenett, supra note 8. 
77 Id., at 278. 
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instruments less strictly or to use those not governed by WTO rules.78 Governments keen on 

discriminating substitute towards less regulated WTO rules, suggesting that there has been 

more change in the manner in which industrial policy is implemented than in the frequency or 

the quantity of such policies. 79  This correlation casts doubt on claims regarding the 

permissiveness of industrial policy under WTO rules. First, it illuminates the fact that countries 

do indeed carve ways to implement industrial policy under the trading regime, resonating with 

claims made by the ‘pragmatic’ scholars. Second, it casts doubts on the extent to which the set 

of WTO rules is drafted as to allow for a specific range of state measures amongst a broader 

pool of trade-restrictive industrial policy instruments.80 Thus, echoing the arguments of the 

‘structuralists’ scholars. 

 

This distinction is interesting in light of Brazil’s and US’ policies for the auto-industry. Because 

these policies have been implemented in very different regulatory traditions namely, Brazil’s 

developmental state and the US’ liberal regulatory state, we explore these examples to 

investigate how the concepts of policy space, policy autonomy, structuralism, and pragmatism 

unfold in this specific case study. In the following section, we outline the policy instruments 

that Brazil and the US used to reignite their auto sector and their perceptions of the international 

regime. Subsequently, we offer an account of how Brazil’s policies have been constantly 

evolving in light of concerns about WTO consistency and analyze what does that mean for our 

policy space, policy autonomy, structuralism, and pragmatism puzzle. 

 

3. Post-Crisis Measures for the Auto Industry: The Brazilian Experience 

 

The core instruments in the Brazilian post-crisis measures for the auto industry are not novel 

by any measure. They are the result of a learning process of the Brazilian government to 

conciliate domestic economic policy goals with international trade regulations since the 

establishment of the WTO in 1994. This process involves three comprehensive initiatives for 

the auto-sector: the 1996 New Auto Regime, the 2011 Auto Regime, and the 2012 INOVAR-

AUTO Regime. While only the latter two were adopted in the context of the 2007 – 2008 

financial crisis, it is important to quickly refer to the 1996 New Auto Regime to better 

understand the evolutionary trajectory that these policies have undergone since they were first 

brought to the WTO. 

3.1. The 1996 New Auto Regime 

 

                                                           
78 Id. 
79 Id.; Aggarwal & Evenett, supra note 5, at 488. 
80 As the authors argue, ‘that only a poorly advised government intent on engaging in cross-border and within-

country firm-specific dis- crimination would be constrained by existing multilateral trade rules.’ Aggarwal & 

Evenett, supra note 5, at 488. 
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The first set of policies, implemented during Fernando Henrique Cardoso’s government, was 

the 1996 New Auto Regime.81 The regime was an attempt to create a dynamic market and to 

stimulate modernization and competitiveness in the Brazilian auto sector. The idea was to 

establish an institutional framework capable of guiding industrial organization and of creating 

a favorable environment to foster efficiency, information exchange, and resource 

management.82  Such goals were seen as a necessary to maintain assemblers and auto parts 

industries based in Brazil, to modernize domestic industries and to consolidate Mercosur 

trade.83 The 1996 Auto Regime established an import tariff increase to 70% (to be decreased 

gradually to 20% by 2001), quotas for imported motor vehicles, and a 60% local content 

requirement for automobiles to be sold in the Brazilian market. 84 Through fiscal benefits, the 

government also encouraged the establishment of new assembly plants and auto-parts 

industries in the country.85 As soon as 1995, there was a reduction in 50% of the import tax for 

the assemblers already established or with plans to build plants in Brazil.86 From 1995 to 1999, 

foreign assemblers invested 17 billion dollars of direct investment in the country.87 

 

The 1996 New Auto Regime was first brought to the WTO with formal complaints by the US88 

and Japan89 in 1996. The measures at issue90 were said to establish benefits to manufacturers 

                                                           
81 “Novo Regime Automotivo”. The New Automotive Regime was part of the broader Real Plan. The Real plan 

reflected a partial opening of the economic. A mix between the old conception of “developmental state’ and a 

more liberalized and decentralized state. Whereas tariff barriers were reduced in certain sectors, other sectors 

remained highly protected. This was the case with the car manufacturing industries. It was envisioned as a 

means to consolidate the auto sector in Brazil and to foster FDI in this sector. Rodríguez‐Pose, André, and 

Glauco Arbix. "Strategies of waste: bidding wars in the Brazilian automobile sector." International Journal of 

Urban and Regional Research 25.1 (2001): 134-154.See also: Vigevan and Veiga,, ‘A integração regional no 

Mercosul’. In: Mauro Zilbovicius, De JK a FHC: A Reinvencao dos Carros (1997). 
82 Daniel Leite Mesquita et al., Aspectos Institucionais da Inovação: Uma Análise Acerca dos Regimes 

Automotivos Brasileiros de 1995 e 2012 (2013), www.altec2013.org/programme_pdf/671.pdf  
83 Vigevan and Veiga, ‘A integração regional no Mercosul’. In: Mauro Zilbovicius, De JK a FHC: A 

Reinvencao dos Carros (1997). 
84 R.L.F. Werneck, The changing role of the state in Brazil, 36 Q. REV. ECON. FINANCE 153;  Mera, Laura 

Gómez. "Macroeconomic concerns and intrastate bargains: explaining illiberal policies in Brazil's automobile 

sector." Latin American Politics and Society 49.1 (2007): 113-140.  
85 Ivan Pinheiro & Paulo Cesar Delayti Motta, Regime Automotivo Brasileiro (Rab) Como Instrumento De 

Modernização Tecnologica Do Parque Industrial Nacional-Uma Análise Crítica. In: Encontro Nacional de 

Engenharia de Produrod, 21, 2001, Salvador. 
86 Bruna Pretti Casotti e Marcelo Goldenstein, Panorama do Setor Automotivo: As Mudanças Estruturais da 

Indústria e as Perspectivas para o Brasil, 

http://www.bndes.gov.br/SiteBNDES/bndes/bndes_pt/Institucional/Publicacoes/Consulta_Expressa/Setor/Comp

lexo_Automotivo/200809_set2806.html. 
87 Glauco Arbix & João Paulo Veiga A Distribuição de Veículos sob Fogo Cruzado - Em Busca de um Novo 

Equilíbrio de Poder no Setor Automotivo. Federação Nacional da Distribuição de Veículos Automotores. A 

Hora e a Vez dos Distribuidores, 2003. http://fenabrave.org.br 
88 Brazil — Measures Affecting Trade and Investment in the Automotive Sector, WT/DS52/1 
89 Brazil — Measures Affecting Trade and Investment in the Automotive Sector, G/SCM/D13/1 ; G/TRIMS/D/8 

; WT/DS81/1 
90 Provisional Measure No. 1,235 and Decree 1,761. 
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of motor vehicles and parts in Brazil, local content and trade balancing requirements for 

manufacturers of motor vehicles, vehicle parts, and materials. 91   In that same year, a 

compromise was reached with the enactment of a Decree 1.987, substantially modifying tariff 

rates and import taxes.  In spite of these changes, the European Communities questioned 

another batch of measures92 directed at the Brazilian auto sector.93 The US followed suit with 

a new request for consultations on the same grounds.94 Similarly, the measures contested 

established benefits conditional on local content requirements and the opening of a tariff quota 

for the importation of motor vehicles manufactured by certain foreign producers and 

originating in certain countries. The controversy was resolved in 1998 in the Trade Practices 

Settlement putting an end to the WTO investigation.95 Amongst the changes requested were 

the reduction of the local content requirements, a shorter duration for the auto-regime as well 

as a longer time frame to allow assembly and auto parts firms to be installed in Brazil in 1998.96  

 

3.2.  The 2011 Auto Regime 

 

The second set of Brazilian auto industry policies that reached the WTO were implemented as 

a response to the global economic downturn of 2007 – 2009.  Its main objective was to 

minimize the effects of the global economic crisis and the dramatic deterioration of the 

international economy since 2007. 97  In that context, the Brazilian government established a 

new plan to build institutions and improve articulation within public entities and between 

government and the private sector. The comprehensive industrial plan “Brasil Maior” was 

presented in August 2011 as a public-private coordination plan articulating the National 

Industrial Development Council (composed of ministers, the president of the National 

Development Bank as well as representatives of industry, labor, and the public), Sectorial 

Executive Committees (composed of government representative responsible for developing 

action plans for priority sectors), and the Sectorial Competitiveness Councils (where 

representatives of government, industry and labor refine the action plans and explore 

implementation issues). As characteristic of the trend towards New Developmentalism98, the 

hybrid form of governance and of legal rules that establish “Brasil Maior”, marks an important 

                                                           
91 Brazil — Certain Automotive Investment Measures, Request for Consultations by Japan, WT/DS51/1 G/L/98 

G/SCM/D4/1 G/TRIMS/D/1, 6th  August 1996 
92 Decree No 1.987 of 20 August 1996 and Law No 9.440 of 14 March 1997, Law No 9.449 of 14 March 1997 
93 Brazil — Measures Affecting Trade and Investment in the Automotive Sector,, Request for Consultations by 

the European Communities,  WT/DS81/1 G/TRIMS/D/8 G/SCM/D13/1 20 May 1997 
94 Brazil — Measures Affecting Trade and Investment in the Automotive Sector,, Request for Consultations by 

the United States, WT/DS65/1 G/L/139 G/SCM/D10/1 G/TRIMS/D/6 17 January 1997 
95 Press Release, Office of the United States Trade Representative, United States Trade Representative Charlene 

Barshefsky Signs Agreement with Brazil on Autos, USTR 98-28 (Mar. 16 1998) 
96 Established by the Brazilian Government through Decree 2.638, 1998.. 

97 See: http://www.brasilmaior.mdic.gov.br/conteudo/125 (last visited Mar 22, 2014) 
98 DAVID M. TRUBEK, DEVELOPMENTAL STATES AND THE LEGAL ORDER: TOWARDS A NEW POLITICAL 

ECONOMY OF DEVELOPMENT AND LAW 1075 (2008), http://papers.ssrn.com/abstract=1349163. 
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moment in Brazil's development strategy as it attempts to create new paths for policy making 

and experiment with policy innovation. 

The “Brasil Maior” plan consisted of 35 initiatives structured under four strategic pillars of 

investment, innovation, foreign trade and market protection, designed with the goal to “expand 

the investment rate from 18.4% to 22.4% of the Gross Domestic Product (GDP), increase 

private sector spending in research and development (R&D) from 0.59% to 0.9% of the GDP 

and make Brazil’s share in world exports from 1.36% to 1.6%” until 2014. The official slogan 

of the industrial policy was “innovate to compete, compete to grow”.99 With such policies, the 

drafters of such plan reaffirmed “the vital state’s role […] in the formulation and 

implementation of strategies for industrial competitiveness”100 and effectively assumed the 

state’s role of strategic coordinator of the economy and the market.101  

Amongst many of the measures taken towards this goal, the Brazilian Government put in place 

a tax incentive program for the auto industry. A presidential decree reduced the rates of the IPI 

in favor of national auto industry.102 The decree established that, provided legal requirements 

were fulfilled, manufacturers based in Brazil would be able to benefit from a 30% IPI rate 

reduction till 31st of December 2012. In order to do so, all auto producers were required to: 

a) Manufacture products with a minimum of 65% of local content parts in average 

for each company (MERCOSUR produced parts were considered national for the 

purposes of this provision);  

b) Invest in activities of innovation103, research, and technological development of 

national products of at least 0,5% of gross sale value of goods and services; and  

c) Develop within Brazil at least five of eleven previously determined production 

processes.104 

d) Register with the Ministry of Industry, Development and International Trade 

(MDIC) 

 

The 2011 Auto Regime105 was first discussed in the WTO’s Committee on Market Access in 

October 2011 and later in the three meetings of the Council for Trade in Goods of November 

                                                           
99See Brazil Maior, Ministry of Development, Industry and Commerce. Avalable at: 

http://www.brasilmaior.mdic.gov.br/images/data/201205/ac36870491379be10d85230b0a3bf526.pdf (last 

visited, Oct 15, 2014) 

100 Lozardo, E. 2011. 'Brasil desenvolvimentista'. Jornal Estado de São Paulo. 25.05.2011. 

101 Glauco Arbix & Scott B. Martin,  Beyond Developmentalism and Market Fundamentalism in Brazil : 

Inclusionary State Activism without Statism (2010), 

https://media.law.wisc.edu/s/c_360/mq4fw/paper_arbix.pdf ; Luiz Carlos Bresser Pereira, From Old to New 

Developmentalism in Latin America (2009), http://ideas.repec.org/p/fgv/eesptd/193.html. 

102 Decree 7.567 of September 2011, regulating the Provisional Measure 540/2011, converted into Law 

12.546/2011. 

103 Listed in laws 11.196/05, 9.440/97 and 9.826/99. 
104 Production processes were listed in Article 2º, para. 1º, III, item "c" of the Decree 7.567/11. 

105 Announced by the Brazilian Government in September 2011 in its Government Decree No 7.567/2011, Law 

12.546/11 as implemented in MP 540 
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2011, February 2012 and March 2012.106 After arguing that the measure was a temporary one, 

due to expire at the end of 2012, and that it had been taken under exceptional circumstances,107 

the Brazilian government implemented the INOVAR-AUTO regime as a longer lasting five-

year industrial policy plan.  

3.3.  The INOVAR- AUTO Regime 

 

Less than two years after the 2011 Auto Regime program was put in place, another plan for the 

auto sector was enacted to substitute it. Launched under the auspicious name of “Program to 

Incentivize Technological Innovation and Strengthen the Automotive Vehicle Production 

Chain”108  (INOVAR-AUTO), the new program established a differentiated system of tax 

incentives for the automobile sector in Brazil. The INOVAR-AUTO program differentiates 

itself from 2011 Auto Regime in two main ways. First, it explicitly links tax incentives to 

industrial policy and environmental goals. It does so by conditioning tax offsets to companies 

investing in more efficient, safer, and technology-advanced vehicles. It also encourages 

investments in national production, R&D, and automotive technology. Second, and in 

comparison with previous policies, the program attempts to preempt international trade 

complaints by creating separate categories for actors in the Brazilian auto market (companies 

that are newcomers, companies that commercialize in Brazil and companies that produce in 

Brazil) with corresponding requirements for participation in the INOVAR-AUTO program.  

According to the MDIC,109 INOVAR-AUTO creates the following tax benefits: presumed IPI 

tax credit of up to 30%, presumed IPI credit relative to expenditure on research and 

development as well as investments in industrial technology, production engineering and 

capacity building of suppliers. In addition, from 2017, automobiles consuming 15,46% less 

fuel will be entitled to a further IPI reduction of 1% and automobiles consuming 18,84% less 

will be eligible for a 2% IPI reduction. INOVAR-AUTO also stimulates innovations in vehicle 

security (accident prevention systems, for example). The Brazilian government expects that 

research and development (R&D) investments be directed precisely to this area. 110 

Institutionally, the INOVAR-AUTO regime, intends, through government action, to modernize 

and technologically develop the industry. The incentive to develop auto technology brings the 

incremental benefits of producing more environmentally friendly vehicles and to close in the 

technological gap faced in the international market. The Brazilian government articulates this 

type of innovation by bringing together suppliers and assemblers in an institutional context that 

favors productivity and greater efficiency. 

 

                                                           
106 G/TRIMS/W/110, Committee on Trade-Related Investment Measures, WTO 

107 G/TRIMS/W/110, Committee on Trade-Related Investment Measures, WTO 

108 Provisional Measure 563 (hereinafter, MP 563) and the Decree 7.716, both published on 4th of April 2012, 

as well as Law 12.715/2012. As modified by Decree number 7.819 published in 3rd of October 2012. 

109 MINISTÉRIO DO DESENVOLVIMENTO, INDÚSTRIA E COMERCIO EXTERIOR. O INOVAR- AUTO 

2013-2017 (2012). <www.desenvolvimento.gov.br/arquivos /dwnl_1349358617.ppt> (last visited Mar 22, 2014) 

110 Id. 
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Thus, the INOVAR-AUTO regime provides three general conditions for participation – 

namely, regularity with respect to federal taxes; commitment of the applicant company to 

achieve minimum levels of energy efficiency; and adherence to registration and labeling 

procedures with local authorities.111 Further, it distinguishes different paths for each of the 

three categories of players in the auto market to be habilitated into the program: local producers, 

importers, and investors.  

 

To qualify for the IPI credit, local producers must:112  

a) Undertake at least 80% of their production processes in the country, remaining 

subjected through the company's compliance in performing locally, directly or 

through third parties 

b) Undertake the minimum amount of manufacturing activities, infrastructure, and 

engineering.113  

c) Meet at least two of the following requisites in Article 7 of the INOVAR-AUTO 

Decree:  

i. accomplish, locally, minimum outlays in Research and 

Development (R&D) corresponding to the company’s revenue,114  

ii. perform, locally, minimum outlays in engineering, industrial 

technology and capacitation of suppliers that correspond to a 

percentage of firm revenue,115  

iii. Adhere to the program of energy efficiency and carbon emission 

labeling determined by the Ministry of Development, Industry 

and Trade (MDIC) and to be controlled by the National Institute 

of Metrology, Quality and Technology (INMETRO), with a 

percentage of products to be adhered to the program of energy 

efficiency and carbon emission labeling per year until 2017.116 

d) Purchase “strategic inputs and tooling” to proportionally qualify for tax credit117 

 

To qualify for the IPI credit, importers into the Brazilian market must: 

a) Meet at all of the following requisites in Article 7 of the INOVAR-AUTO Decree:  

i. accomplish, locally, minimum outlays in Research and 

Development (R&D) corresponding to the company’s revenue,118  

                                                           
111 INOVAR-AUTO Decree, Article 4. 

112 INOVAR- AUTO Decree, Article 2, para 1. 

113 Id., Article 7 and Annex III. 

114 Id., Article 7, para 2. 

115 Id., Article 7, para 3. 

116 Id., Article 7, para 4. 
117 Law º 12.715 (art. 40 to 44) and Regulation MDIC nº 257, published on 23td of September of 2014 

118 INOVAR- AUTO Decree, Article 7, para 2. 
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ii. perform, locally, minimum outlays in engineering, industrial 

technology and capacitation of suppliers that correspond to a 

percentage of firm revenue,119  

iii. Adhere to the program of energy efficiency and carbon emission 

labeling determined by the Ministry of Development, Industry 

and Trade (MDIC) and to be controlled by the National Institute 

of Metrology, Quality and Technology (INMETRO), with a 

percentage of products to be adhered to the program of energy 

efficiency and carbon emission labeling per year until 2017.120 

 

To qualify for the IPI credit, investors (new entrants) in the Brazilian market must:121  

b) Have pre-approved investment plans in Brazil are required to obtain approval 

from the Brazilian government and provide technical descriptions of the vehicles 

to be imported and produced.122  

c) In doing so, newcomers and companies with new installment plans in Brazil will 

be able to offset IPI tax from the current imported vehicles they bring into the 

country until local production is initiated. 

 

To summarize these developments, the INOVAR-AUTO program brings substantial changes 

to Brazil’s auto regime as it redesigns the legislation to develop national industry in three 

important ways. As opposed to the previous policy in place, the INOVAR-AUTO regime not 

only withdrew all textual links regarding local content requirements but also established what 

seems to be the ground for a de facto local content provision in installments. Initially, Law º 

12.715 (art. 40 to 44) makes no reference to what are “strategic inputs and tooling”. Subsequent 

INOVAR-AUTO regulation only defined this term in September 2014, in a manner to 

adequately clarify whether this was indeed a redesign of a local content requirement provision. 

123 Only in 2014, the government established tracking systems to control the origin of inputs 

used in the manufacturing of cars in Brazil as a part of the INOVAR-AUTO program.124 At the 

time of this writing, for instance, the Brazilian Ministry of Development, Industry and Trade 

has already approved five extra regulating measures for the INOVAR-AUTO program finally 

establishing conditions for the local content requirement for domestic manufacturers to be 

effectively put in place. 125 Once again, the tracking system makes no direct reference to what 

                                                           
119 Id., Article 7, para 3. 

120 Id., Article 7, para 4. 

121 Id., Article 2, para 1. 

122 Id., Article 5 and Annex IV. 
123 The regulation defining ‘strategic inputs and tooling’ was only published in September 2014, over two years 

after the INOVAR-AUTO program was approved, thus casting uncertainty in the implementation and effective 

regulation of the program. See: Regulation MDIC nº 257, published on 23td of September of 2014 
124 Provisional Measure Nº 638, 17th January 2014. www.planalto.gov.br/ccivil_03/_ato2011-

2014/2014/Mpv/mpv638.htm 
125 Internal Regulation MDIC Nº 106, Internal Regulation MDIC N° 113, Internal Regulation MDIC N° 280, 

Internal Regulation MCTI N° 296, Internal Regulation N° 297. 
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are the consequences of this identification of origin in car inputs or what exactly is the effective 

relationship of this requirement with the INOVAR- AUTO tax offset.  As such, it took two 

years into the INOVAR-AUTO program to operationalize fundamental concepts and 

mechanisms to render this policy workable. These continuous installments of regulation to 

operationalize the program make it difficult to fully understand the implications of this policy 

for international trade law. 

 

4. Post-Crisis Measures for the Auto Industry: The US’ Experience 

 

The American auto industry, as in the case of Brazil discussed above, is one of the proud 

symbols of the country. It employs about 880,000 in the country and, historically, has 

contributed 3-3.5% to the country’s GDP126. When the 2007-2009 global economic crisis 

struck heavily on the US economy, the so-called struck heavily on the US economy, the so-

called “Big Three” automakers – Chrysler, Ford and General Motors (GM) – were particularly 

endangered. Between 2007 and 2008, employment dropped by 9 percent, overall sales dropped 

18 percent and sales of SUVs fell 44 percent.127 Compared to the same period in 2008, the first 

four months of 2009 saw GM sales reduced by 45%, Ford’s by 42%, and Chrysler’s by 46%.128 

The recession that officially began in 2007 exposed many of the industry’s previously existing 

troubles, particularly those regarding the companies’ management performances. By the end 

of 2008, the auto industry was losing about 120,000 jobs a month129 and Chrysler, and GM 

were close to a complete financial collapse. In addition, the crisis also exposed the level of 

excess production of automobiles in developed countries, heavily supported by cheap credit 

before, which became unsustainable with the recession.130  

For the purposes of this paper, we outline three important elements of the U.S.’ policies the 

financial bailout, the Car Allowance Rebate System and the environmental conditionality 

presented to the industry. 

4.1.  The Financial Bailout 

 

The first of these three elements, the Bailout, started to take shape in November 2008 when 

representatives of the “Big Three” testified before the US Senate and House of Representatives 

                                                           
126 Kim Hill, Debra Menk, and Adam Cooper, Contribution of the Automotive Industry to the Economies of all 

Fifty State and the United States, Center for Automotive Research (CAR) Research Paper (April 2010), 

available at http://www.cargroup.org/?module=Publications&event=View&pubID=16; Michaela D. Platzer & 

Glennon J. Harrison, The U.S. Automotive Industry: National and State Trends in Manufacturing Employment, 

Fed. Publ. (2009), http://digitalcommons.ilr.cornell.edu/key_workplace/666. 
127 Claire Brunel & Gary Clyde Hufbauer, Money for the Auto Industry: Consistent with WTO Rules?, 

PETERSON INST. INT. ECON. 1–12, 1 (2009). 
128 Seung-Youn Oh, Shifting gears: industrial policy and automotive industry after the 2008 financial crisis, 16 

BUS. POLIT. 641–665, 650–651 (2014). 
129 Brunel and Hufbauer, supra note 127 at 1. 
130 Oh, supra note 128, at 3. 
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requesting a bailout “bridge” loan that would allow the companies to overcome the financial 

crisis. At the time, the “Big Three” argued that the recession in the U.S. left them close to 

failure.131 While the hearings initially did not go well, 132 a more urgent request was presented 

a few weeks later, resulting in the introduction of a bill in the House of Representatives on 

December 10, 2008. This legislation would authorize the use of a direct loan program 

previously authorized by the Energy Independence and Security Act of 2008, but the bill failed 

to pass a Senate vote. By the beginning of December 2008, faced with the imminent collapse 

of GM and Chrysler, the Bush Administration, through an executive order, issued a $17.4 

billion emergency bailout for the two companies.133 The plan consisted of loans in order to 

prevent bankruptcy and included a number of conditions, including a deadline for the 

automakers to submit “viability plans” to the government. The Treasury Department 

established the Automotive Industry Financing Program (AIFP), through which it was 

authorized to utilize the Troubled Asset Relief Program (TARP) under the Emergency 

Economic Stabilization Act (EESA) of 2008. President Bush announced that “government has 

a responsibility not to undermine the private enterprise system … [but if] we were to allow the 

free market to take its course now, it would certainly lead to disorderly bankruptcy and 

liquidation for the automakers”.134 

An influential report by the Center for Automotive Research (CAR) estimated that nearly 3 

million jobs would be lost in 2009 if all three of the Detroit automakers ceased U.S. 

production.135 As part of the United States government’s effort to combat the economic crisis, 

President Obama, soon after taking office, established an “auto task force” to develop a plan 

for addressing the financial crisis in the domestic auto industry.136 The task force created, in 

March 2009, the Auto Supplier Support Program, a plan to provide up to $5 billion in financing 

to auto parts suppliers “to ensure that Chrysler and GM could continue to pay their parts makers 

during a period of uncertainty and tight credit”.137 A few weeks later, the task force completed 

the review of the viability plans and concluded that “neither GM’s nor Chrysler’s plan had 

established a credible path to viability.” President Obama “demanded that the companies 

                                                           
131 US House of Representatives, HEARING BEFORE THE COMMITTEE ON FINANCIAL SERVICES: STABILIZING THE 

FINANCIAL CONDITION OF THE AMERICAN AUTOMOBILE INDUSTRY, SERIAL NO. 110–146 (2008). 
132 THOMAS KLIER & JAMES M. RUBENSTEIN, DETROIT BACK FROM THE BRINK? AUTO INDUSTRY CRISIS AND 

RESTRUCTURING, 2008-11 37 (2012), http://papers.ssrn.com/abstract=2109502 (last visited Oct 11, 2014). 
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(last visited Oct 11, 2014). 
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136 Kenneth R. Bazinet, President Obama to unveil task force to give boost to auto industry, NY DAILY NEWS, 

February 17, 2009, http://www.nydailynews.com/news/politics/president-obama-unveil-task-force-give-boost-

auto-industry-article-1.390347 (last visited Oct 11, 2014). 
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RESTRUCTURING, 2008-11 37 (2012), p. 39. 
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develop more ambitious strategies to reduce costs and increase efficiencies to become more 

sustainable.”138 

The federal government loaned and ultimately invested billions of dollars in Chrysler and GM 

and oversaw their financial restructuring. Chrysler, for instance, unable to devise a 

restructuring plan that would meet the requirements of the task force, filed for bankruptcy in 

April 2009. The proceedings included a $1.9 billion of debtor-in-possession (DIP) financing, 

which allowed the bankrupt firm to continue operating. The task force utilized an “obscure” 

section of the U.S. Bankruptcy Code, Section 363(b) of Chapter 11, 139 which allowed the 

allocation of viable assets to a “new” Chrysler. In addition, the “new” Chrysler received a final 

TARP installment of $4.6 billion from the federal government.140  The assets of old Chrysler 

were sold to a new company, Chrysler Group LLC, whose largest owner was United Auto 

Workers’ retiree medical trust fund, with 67.7%.141 Fiat took a management role and a 20% 

equity stake in the company (without making a financial contribution). In addition, the 

“bankruptcy court decision outlined the steps that Fiat could take to raise its equity stake in 

New Chrysler by meeting three performance benchmarks, including production at a U.S. plant 

of both a new fuel-efficient engine and a new vehicle with fuel efficiency of at least 40 miles 

per gallon.”142 These steps were taken by Fiat in 2011 and by the end of the same year its stake 

in the company reached 58.5%, with the potential of rising to more than 70%. 143  The 

Congressional Research Service’s final account of the Chrysler bailout estimated a $1.3 billion 

gap between the funds loaned to Chrysler and funds repaid.144 

Unlike its view with regards to Chrysler, the task force’s position regarding General Motors 

was that it was “too big to fail”. It decided, however, that GM could not survive under its 

existing leadership and requested the GM CEO to step down at the end of March 2009.145 The 

U.S. Treasury appointed new management and new members to the company’s board of 

directors. The federal government provided a TARP installment of $30.1 billion during the 

bankruptcy proceedings as DIP financing, and therefore the U.S. government was the majority 

owner of the new GM that emerged from the bankruptcy process (most of the TARP loans 

were converted into an initial 60.8% ownership stake). The governments of Canada and Ontario 

together held 11.7 percent, the employees’ trust fund (VEBA) held 17.5 percent, and unsecured 

                                                           
138 White House, “The Resurgence of the American Automotive Industry,” (June 2011), available at: 

http://www.whitehouse.gov/sites/default/files/uploads/auto_report_06_01_11.pdf (last visited Oct 06, 2014) 
139 While the conventional bankruptcy restructures the corporation as a whole, Section 363 “allows the bankrupt 
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solvent corporation. THOMAS KLIER & JAMES M. RUBENSTEIN, DETROIT BACK FROM THE BRINK? AUTO 
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bondholders and creditors of the old GM held 10 percent.146 Later, on November 18, 2011, GM 

launched an initial public offering (IPO), which sold shares worth $23.1 billion. The IPO sold 

more shares than initially intended and at a higher price than the target price originally set by 

GM. The success of GM’s IPO was attributed to the improving performance and outlook of the 

U.S. economy, as well as to the internal restructuring of the company.147 In total, assistance for 

GM realized an $11.2 billion loss.148 

 

4.2.  The Stimulus: Car Allowance Rebate System (CARS) 

 

In addition to the unprecedented bailouts of General Motors and Chrysler, government 

intervention in the auto industry in early 2009 also included the Car Allowance Rebate System 

(CARS), more commonly known as “Cash for Clunkers,” a government program administered 

by the National Highway Transportation Safety Administration (NHTSA) “that allowed 

consumers to trade in an older, less fuel-efficient vehicle for a voucher to be applied toward 

the purchase of a newer, more fuel-efficient vehicle.”149 President Obama signed into law the 

legislation approving the CARS program on June 24, 2009. The program began operation on 

July 24 and ended on August 24, 2009. It provided car dealers with a $3,500 to $4,500 credit 

for every trade-in of a less fuel-efficient vehicle for a more fuel-efficient vehicle, and the 

specific amount of the credit depended on the fuel efficiency improvement of the exchange.150 

The CARS program was intended to stimulate the sales of new vehicles to counter the recession 

and to reduce emissions from existing vehicles.151 

 

With regards to the expected economic effect of increasing auto sales, the program did boost 

auto sales during two months.152 In fact, “light vehicle sales temporarily jumped to 14.2 million 

units, measured at a seasonally adjusted annual rate, in August 2009, up from July’s 11.3 

million units”.153 These additional purchases, however, were mostly “pulled forward from the 

very near future”, and by March 2010 the net effect of the program on auto sales had been 
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“almost completely reversed”.154 In addition to finding that the effect on auto purchases was 

significantly small and short-lived, scholars have also questioned the program’s additional 

economic effects. According to Mian and Sufi, there is “no evidence of an effect on 

employment, house prices, or household default rates in cities with higher exposure to the 

program.”155 

4.3.  Environmental Agenda in Post-Crisis Policies 

 

The second expected effect of the CARS program was to reduce carbon emissions by replacing 

older vehicles with newer, more fuel-efficient vehicles. According to a University of Michigan 

study, “the program improved the average fuel economy of all vehicles purchased by 0.6 mpg 

in July 2009 and 0.7 mpg in August 2009.”156 Overall, the fuel economy and reduction in 

emissions that resulted from the program were relatively small. Despite being considered more 

cost-effective than other environmental policies such as tax subsidies for electric vehicles or 

tax credit for ethanol, the “cost per ton of carbon dioxide reduced from the program suggests 

that the program was not a cost-effective way to reduce emissions”.157 

In addition, the American Reinvestment and Recovery Act (ARRA or “Recovery Act”) of 2009 

also provided indirect benefits to the auto industry. An office to coordinate assistance to 

communities and workers affected by unemployment was created. To stimulate the U.S. 

economy and provide a foundation for long-term economic growth, the Recovery Act provided 

a wide array of policy instruments, including strategic investments in clean energy.158 Through 

the Recovery Act, over $787 billion in funding were invested in the American economy.159 

The Recovery Act included the investment of over $2 billion in advanced battery and electric 

drive component manufacturing, which are expected to produce enough batteries and 

components to support 500,000 plug-in and hybrid electric vehicles.160 Complementary to the 

Recovery Act, the Advanced Technology Vehicles Manufacturing (ATVM) program is 

providing over $2.4 billion in loans to Fisker, Nissan, and Tesla to support three of the world’s 

first electric car factories in Delaware, Tennessee, and California.161  

The auto deal strengthened fuel efficiency standards in the United States. Before 2009, “the 

auto industry was facing three different sets of vehicle standards: Federal fuel economy 

standards set by NHTSA in mpg, federal GHG standards set by EPA in gpm, and separate GHG 
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standards set by California, which thirteen other states had adopted”.162In May 2009, President 

Obama announced a new national auto policy that would increase fuel economy and reduce 

greenhouse gas pollution for all new cars and trucks sold in the United States.163 The EPA and 

the NHTSA subsequently issued a joint final rule under the EPCA and the CAFE standards to 

implement a coordinated national GHG and fuel economy program for light-duty vehicles 

(passenger cars, light-duty trucks, and medium-duty passenger vehicles) establishing standards 

for model years 2012 through 2016. These national programs are intended to avoid conflicting 

requirements through regulatory convergence of the GHG and fuel economy standards 

established by U.S. federal and various state governmental authorities. 

5. Policy Space or Policy Autonomy? 

 

The above case studies allow us to further explore the alleged permissiveness of industrial 

policy under WTO rules. Here, we are interested in looking at the differences and similarities 

in the processes through which countries experience policy space under the WTO. On the one 

hand and, echoing pragmatics claims, the cases of Brazil and the U.S. are illustrative of the 

positive experiences that countries have had in creating legal manoeuvres to carve out policy 

space for industrial policy under the trading regime. On the other, and in resonance with the 

structuralist argument, these case studies also lead us to question the extent to which WTO 

rules have been more permissive towards some industrial policy strategies as opposed to others.  

As such, we are left with the task of investigating the strategies that countries with different 

regulatory traditions and different economic structures employ to carve out policy space in the 

trading system.   

 

Specifically towards this purpose, the current section will provide an overview of the regulatory 

change that Brazilian auto industry policies have experienced after successive encounters with 

the WTO. A first section will outline the changes in the instruments and design of the policies 

as well as in the actors involved in the working of these comprehensive industry plans. By 

doing so, we intend to demonstrate that the Brazilian policies have been gradually reformed so 

as to attempt to preempt claims at the WTO. As such, we notice a shift towards more on flexible 

legal arrangements, decentralized systems to promote innovation, time constrained policies and 

less rigid industrial policy mechanisms. 

 

Subsequently, we draw upon this description of Brazil’s strategic policy shift to analyze to 

what extent countries (here, Brazil and the U.S.) have been able to effectively carve out policy 

space for their post-crisis industrial measures at the WTO.  Last, in a final section, we add 

another layer of complexity to Aggarwal and Evenett’s claims that WTO rules have not 

constrained the use of industrial policy. We argue that, by incentivizing countries to adopt a 

particular set of policy instruments, the same policy space granted to members is qualitatively 
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different to each one of these members. Without going into the merits and economic rationale 

of these decisions, we notice that while the adaptation of Brazil’s traditional regulatory policies 

to strategies potentially less regulated by the WTO might mean more policy space, it also might 

translate into a necessary disengagement with choices about development strategies that the 

country had previously pursued. 

5.1.  Brazil’s Strategic Shift Towards US’ Industrial Policy Design 

 

The Brazilian auto industry has been aided by government incentives since its earliest days: 

more precisely, the 16th of June of 1956, according to ANFAVEA, the Brazilian national 

association of automobile manufacturers.164 Because of its pivotal importance for the Brazilian 

economy as well as the well-articulated interests of the sectors involved, the auto-industry has 

often been regarded as a laboratory of innovative regulatory experimentation. 165  Policies 

directed at this sector have enforced state participation in the process of recovery of the auto 

industry, credit facilitation, direct intervention of the Brazilian National Development Bank 

(BNDES) for modernization of the assembly line and for the financing of vehicles. Such 

arrangements have secured a differentiated role for the state in the auto sector: bringing rival 

sectors together in collective action to define production goals, as well as investment and 

employment policies throughout the production chain.166  

 

Brazilian policies along this line have generated controversy at the WTO for almost twenty 

years. While it is not the purpose of this paper to discuss the correctness or the economic 

effectiveness of these measures, it attempts to understand what (and whether) the current auto-

regime has learned from the international trade regime. It is our purpose to investigate how 

Brazil’s strategy towards its auto industry policies has changed and what does this mean in 

understanding the concept of policy space under the WTO. 

 

The regulatory change in the Brazilian auto policies can be linearly traced by examining the 

way in which the legal design of these measures has changed since the New Auto Regime of 

1997. Brazil’s first comprehensive plan, the New Auto Regime, established an import tariff 

increase from 32% to 70%, an Industrial Products Tax (IPI)167 increase to 8% for ‘popular 
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cars’, quotas for imported motor vehicles, and a 60% local content requirement. 168 The New 

Auto Regime suffered intense scrutiny at the WTO despite never reaching a panel settlement. 

As described in Section 3.1, the New Auto Regime was first brought to the WTO as formal 

complaints from the US and Japan with respect to Brazil’s obligations under the newly 

implemented TRIMS Agreement Article 2, the GATT Articles I:1, III:4 and XI:1 as well as the 

Subsidies Agreement Articles 3, 27.2 and 27.4.169 After extensive negotiations with the US and 

the European Communities, Brazil’s regime underwent further modifications such as the 

reduction of the local content requirements, a shorter duration for the auto-regime as well as a 

longer time frame to allow assembly and auto parts firms to be installed in Brazil in 1998.170 

The controversy was resolved in 1998 in the Trade Practices Settlement putting an end to the 

WTO investigation.171  

 

Subsequently, Brazil’s second comprehensive auto industry policy, the 2011 Auto Regime, 

was also brought to the WTO. The 2011 Auto Regime was raised was first raised in the 

Committee on Market Access in October 2011 and later in the three meetings of the Council 

for Trade in Goods of November 2011, February 2012 and March 2012.172 After arguing that 

the measure was a temporary one, due to expire at the end of 2012, and that it had been taken 

under exceptional circumstances,173  the Brazilian government implemented the INOVAR-

AUTO regime as a longer lasting five-year industrial policy plan. The INOVAR-AUTO 

program has also been intensely questioned at the WTO.174 In December 2013, the European 

Union initiated proceedings under the WTO’s Dispute Settlement Understanding against Brazil 

concerning these automobile sector-related fiscal incentives, amongst other matters. Argentina, 

Japan, and the US have also joined this dispute as complainants.175 

 

The INOVAR-AUTO program constituted a regulatory novelty insofar as it re-established 

mechanisms to increase levels of innovation and technological development of the vehicles 

manufactured in the country and reshaped traditional means to consolidate the supply chain 

and establish new energy efficiency goals. 176 It also differentiated itself from the 2011 Auto 

Regime in the sense that it created new legal possibilities for different actors in the Brazilian 

auto market (local producers, importers, and investors) to participate and benefit from the 

                                                           
168 R.L.F. Werneck, The changing role of the state in Brazil, 36 Q. REV. ECON. FINANCE 153. Mera, Laura 

Gómez. "Macroeconomic concerns and intrastate bargains: explaining illiberal policies in Brazil's automobile 

sector." Latin American Politics and Society 49.1 (2007): 113-140. 

169 WT/DS52/1 G/L/99 G/SCM/D5/1 G/TRIMS/D/2, WT/DS51/1 G/L/98 G/SCM/D4/1 G/TRIMS/D/1 

170 This agreement was consolidated by the Decree 2.638 of June 1198.  

171 Press Release, Office of the United States Trade Representative, United States Trade 

Representative Charlene Barshefsky Signs Agreement with Brazil on Autos, USTR 98-28 (Mar. 16 1998) 
172 G/TRIMS/W/110, Committee on Trade-Related Investment Measures, WTO 
173 G/TRIMS/W/110, Committee on Trade-Related Investment Measures, WTO 
174 See WTO document WT/TPR/M/283/Add.1. 
175 Brazil — Certain Measures Concerning Taxation and Charges, WTO DS472 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds472_e.htm 
176 ANFAVEA. Carta da ANFAVEA Abril 2012.São Paulo: Anfavea, 2012. 



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S 

PERMISSION 

30 

 

INOVAR-AUTO program.  The figure below helps to illustrate the design change that Brazil’s 

policies have undergone.  

 

Figure 1: Tracing change in Brazil Auto Policy after WTO Member’s complaints in 

2011

 
 

As such, INOVAR-AUTO’s new categories and compliance flexibilities seem to be a step 

towards preempting differential treatment claims and towards the rebranding of traditional 

forms of industrial policy. The regulatory framework for INOVAR-AUTO did not only spur 

administrative regulation in new areas, it represented an attempt to restructure Brazilian 

automobile policy to include sector development, research, training and energy efficiency 

goals, thus representing a change in the state ‘steering’ of the economy. This movement 



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S 

PERMISSION 

31 

 

oscillating between compliance with market enhancing WTO norms and the State role in 

guiding the economy seems to be a development not only of successive attempts of making the 

Brazilian automobile policy more WTO-friendly but of also learning from policies 

implemented elsewhere, the United States, for the purposes of this paper. 

 

At this point, another issue is of importance. The auto industry experience has indicated a 

tendency of regulating industrial policy through provisional measures. Since the 2000s, decrees 

establishing short-term changes in industrial policy have raised controversy but essentially 

passed uncontested at the WTO. The flexible regimes and revisable regulation have guided 

industrial policy in this area. The current regime, INOVAR AUTO, is limited to vehicles 

manufactured between 2013 and 2017, after which IPI rates return to normal levels unless 

modifications to the decree are made. Insofar as measures of a similar nature have been put in 

place repeatedly by the Brazilian government and are indeed challengeable at the WTO, they 

seem to follow an uncertain pattern regarding effective policy space at the WTO. The 

consequence of this is an unrecognized policy space of state flexibility that is born out of legal 

uncertainty deriving from the complexity of industrial policy measures and the inconsistent 

prescription of trade law. This regularly revisited regulation effectively complicates 

enforcement through the WTO. In light of this, the trading system leaves us with a mixed 

response regarding the de facto permissibility of these measures and incentivizes members to 

favor constantly changing legal arrangements that are consequently difficult to enforce through 

WTO dispute settlement. 

5.2.  Brazil’s and the US’ Policy Space at the WTO 

 

It is interesting to look at the two case studies above through the lenses of policy space and 

policy autonomy, as differentiated in above Section 1. Despite restrictions on countries’ ability 

to design industrial policies, the way through which Brazil and the US have pursued such 

policies is not in inherent contradiction with the international trading system.  This section 

recognizes that policy space may indeed be carved at the WTO. It argues that countries do so 

not only by adapting to the limits to industrial policy imposed by international agreements, but 

also from borrowing from developed countries’ policies in order to find the “hidden” space of 

development strategies. 

 

In the US case, the government loaned billions of dollars to Chrysler and GM, oversaw their 

financial restructuring, and implemented policies that imposed higher environmental standards 

that could potentially impose obstacles to the entry of imported products in comparable 

conditions. From the perspective of international trade law and the WTO regime, these 

interventions in the auto sector raise reasonable doubt as to their discriminatory treatment of 

foreign automakers, those producing locally and those importing to the American market. 

Although discouraging statements were made by Peter Power, trade spokesman for the 
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European Commission, 177 and European Commission President Jose Manuel Barroso, 178 no 

direct case challenging the measures was brought to the WTO. China’s anti-subsidy tariffs on 

American-imported vehicles from GM and Chrysler based on the argument that “the US 

government bailout had the effect of providing subsidies for these manufacturers’ exports”179 

has been the only symbolic challenge to US auto policies. As such, it seems reasonable to 

conclude that, in spite of a comprehensive trade regime aiming to minimize protectionist 

policies, the United States has effectively managed to carve out policy space to implement 

powerful trade-related policies in the post-crisis period. 

In order to do so, and as noted by Aggarwal and Evenett, the United States made use of less 

traditional trade restrictive measures such as bailouts, state aids, investment incentives, 

environmental conditionality and trade finance in designing its post-crisis policy measures. 

While WTO rules are usually strict when it comes to measures commonly associated with 

developmental industrial policies, such as import substitution, local content requirements, 

export performance and so forth, these agreements have been developed to be vague when it 

comes to different industrial policy configurations, such as the one put forward by the US.180  

The often cloudy understanding and vague prescription of these measures under WTO rules 

suggests that a move in this regulatory direction would also be a potential move towards more 

policy space. Or, at the very least, the policy space that these measures allow for. 

 

As such, although controversial, policies towards the US’ auto industry and its decentralized 

structure in a mode of a “hidden developmental states” 181  remain unchallenged and, 

consequently, not in clear disagreement with WTO regulations.  This analysis would initially 

indicate that the pragmatists are, in fact, right. There are manners through which to carve out 

policy space for government intervention within the WTO regime.  The case study illustrates 

that the United States seems to have successfully designed its domestic policies and regulations 

in a manner that minimizes the chances of these measures being brought before a WTO panel. 

The Brazilian case study also shows a pattern of change and regulatory learning in the Brazilian 

auto policies over the past decade. Slowly but surely, there is a movement towards preemption 

of possible WTO claims and redesigning of industrial policy towards the auto sector. 

 

The Brazilian case study indicates that while there may not as yet be a completely coherent set 

of policies and practices, it is a good case study of shifting policy design in search of more 

policy space at the WTO. By exploring the INOVAR-AUTO program, some of these trends 

have been identified. Namely, the manners in which government and private sector are engaged 

to promote economic development have started to resemble US articulation of resources 

towards research and development and the promotion of innovation. Patterns of flexible 

                                                           
177 “We will look very carefully at the details of the proposed aid package to the U.S. auto industry, in order to 

ensure compliance with international trade rules and assess the potential impact which it may have on trading 

partners” Power said, according to the news report. (http://www.law360.com/articles/76920/eu-plans-to-

examine-us-aid-to-automakers) 
178 http://www.reuters.com/article/2008/11/14/autos-eu-idUSLE47953820081114 
179 Oh, supra note 128 at 649.  
180 Wade, supra note 58 at 630.  
181 See Section 2.2 above.  
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industrial policies binding public investments strategies to induce private investments decisions 

have been increasingly attempted to share risk with private investors to increase investments 

in technological research and innovation, amongst others. 182   Meanwhile, flexible and 

provisional measures are put in place in the auto sector in what appears to be an effective way 

to make constant regulatory change an impediment to WTO compliance. Attempts to make 

industrial policy through provisional short-term measures may translate into more policy space 

though always of an equally temporary nature.   

 

Nevertheless, the study also shows that some types of industrial policy are more prone to ‘being 

carved’ than others. As such, the case study from the Brazilian lenses brings the structuralist 

argument back to the table. Arguably, countries’ attempts to carve out policy space at the WTO 

will be positively related to their flexibility and willingness to reregulate towards a particular 

design of government intervention - regardless of their own understanding of their 

developmental path and appropriateness of these policy instruments. As such, the ability to 

carve out policy space and to create WTO-compatible industrial policy depends on the 

flexibility and willingness of countries to implement measures aimed at knowledge-intensive 

industries, at strengthening the supply-side of economies, funding human capital, subsidies for 

environment and so forth, such were the measures implemented by the United States. Policy 

space, therefore, may exist to both so long as they tailor their policy in many aspects, reflecting 

the needs of advanced, manufacturing intensive economies.183   

 

5.3.  Brazil’s and the US’ Policy Autonomy 

 

Analyzing the different regulatory traditions of these two countries in Section 2 above, we 

offered some insight into the manners in which the United States’ post-crisis policies 

effectively shape domestic policies of other countries through the filter of the WTO. The 

influence of the economic model of the United States plays an even more important role in 

restricting the policy autonomy of developing countries. We draw on the ‘law and 

development’ literature to offer new tools to analyze the effective difference between policy 

space and policy autonomy that members may experience throughout this legal process 

centered at the WTO. We consider the regulatory models discussed in Section 2 above as policy 

templates that countries can potentially borrow from, in order to understand the relationship 

between policy space and policy autonomy at the WTO. 

 

The distinction between policy space and policy autonomy that we have adopted in this paper 

builds upon the structuralist tradition that emphasizes how the increasing number of restrictions 

that are imposed by the international trading system is geared towards the interests of 

industrialized economies. As such, the types of industrial policies which are WTO-consistent 

                                                           
182 Lessa Mattos, P. T. , 2007-07-25 "Industrial Policy and Competition in Developing Countries: From the 

Regulatory State Model to New Governance in Economic Development" Paper presented at the annual meeting 

of the The Law and Society Association, TBA, Berlin, Germany in Trubek, at 28-29. 
183 Weiss, supra note 55. 
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are those that these countries most benefit from, such as building human capital, encouraging 

environmental protection, investing in R&D, among others. The commitment to a liberal 

regulatory model, therefore, is merely rhetorical. In practice, regulation can still take place, but 

the policy options are limited to those that correspond to the interests of advanced economies. 

 

In fact, as the analysis of the post-crisis industrial policies adopted by the United States has 

shown, States are still able to regulate and intervene in the operation of private actors, as long 

as they can benefit from the areas in which WTO regulation is vague, leaving room for the 

adoption of “hidden” developmental practices behind the assumption of liberalization and free 

trade. In this sense, developed countries can enjoy greater policy autonomy. As Weiss has put 

it, the permissible policies under the WTO regime have gradually evolved in a way that has 

accompanied the needs of developed countries’ economies.184 

 

With regards to the interests of developing countries, however, international economic 

regulations have become increasingly restrictive towards industrial policy. Without going into 

the economic rationale of developmental versus liberal policies, we notice that the adoption of 

developmental strategies becomes ever more limited. In the case of Brazil discussed above, our 

analysis has shown that, despite the country’s developmental tradition, its industrial policies 

have systematically been changed to become more like those of advanced countries. The 

current view with regards to development increasingly recognizes the need to “embed private 

initiative in a framework of public action that encourages restructuring, diversification, and 

technology dynamism beyond what market forces on their own would generate.” 185  The 

analysis of the industrial policies adopted in Brazil and the United States confirms this current 

view. Both countries moved in the direction of collaboration with the private sector, promoting 

innovation, and encouraging “green” practices. Despite this common agenda, we have noticed 

that the United States measures have tended to be framed in policy instruments with unclear 

legal contours under WTO disciplines.  

 

Brazil, similarly, has revised its previous national auto policy to become even more suited for 

the policy space that appears to be unaccounted for under the WTO framework. This new 

development agenda attempts to design tools for industrial policy that can help the public sector 

to collaborate with the private sector in furthering innovation that generates growth. In addition, 

the current agenda also includes concerns that go beyond economic growth, and seeks to 

incentivize countries to explore sustainable practices. Although we recognize the merits of the 

policy adopted by Brazil, we emphasize that this notion might risk overlooking the restriction 

in policy autonomy that developing countries can enjoy. 

 

The qualitative difference between the policy space granted to these two countries’  (pending 

in the case of Brazil’s questioning at the WTO186) accounts for our differentiation of policy 

                                                           
184 Id. 
185 DANI RODRIK, ONE ECONOMICS, MANY RECIPES: GLOBALIZATION, INSTITUTIONS, AND ECONOMIC GROWTH 

99 (2008). 
186 Brazil — Certain Measures Concerning Taxation and Charges, WTO DS472 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds472_e.htm 
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space and policy autonomy. While developing countries have much to gain from carving out 

more policy space and from exploring alternatives that may become available with through 

legal experimentation, caveats must be made when talking about policy space. First, it is a 

space to implement policies that were already shaped and influenced by a system that favors 

some regulatory choices as opposed to others. Here, these policies tilt towards a system with 

an open choice for market access as opposed to other developmental ideals. Our discussion of 

Brazil’s and the US’ regulatory traditions illustrate the manner in which the developmental 

model has to be redressed as a different kind of policy in order to thread on the path towards 

more policy space. 

 

Second, such policies are increasingly designed in a way that mirrors strategies more advanced 

economies employ, directly related to vague areas of trade law. As such, we do not claim that 

there is no industrial policy in the United States. Instead, we argue that the manner in which 

the U.S. steers its economic base requires the use of policy instruments that do not explicitly 

affront WTO regulations. It is towards these policy instruments that countries seeking more 

policy space have turned their attention to. In this logic, though different countries may 

potentially be granted the same policy space at the WTO, this policy space translates differently 

when faced with the developmental autonomy of each of these countries. 

 

By saying this, we mean that while similar policies may be granted the same policy space, this 

policy space reflects differently on each country’s experience of policy autonomy. While there 

is some room for countries to create more policy space, the very options that they can imagine 

are easily limited by the redirecting practices and regime that are a part of.  In light of this, 

while recognizing that developing countries have much to gain from carving out more policy 

space, we try to shift the focus towards their capacity to innovate in terms of policy choices 

and of policy autonomy.  

 

The United States’ regulatory arrangement and recourse economically unorthodox policy 

instruments indicates that there might be room not only to carve policy space, but to question 

standards of normalcy in what is considered an appropriate intervention and what is not. This 

may indeed be a first step to possibly shake countries perceptions of their autonomy to 

implement policies fit to their concrete needs. As Dani Rodrik put it, “new ideas about what 

can be done – innovative policies – can unlock what otherwise might seem like the iron grip of 

vested interests.”187 The implementation of new policy arrangements by the United States 

might ultimately be an initial recognition of how different regulatory choices and values can 

still be made under the system and how to deal with the consequences of such choices. 

 

6. Concluding Remarks 

 

                                                           
187 Dani Rodrik, When Ideas Trump Interests: Preferences, World Views, and Policy Innovations, IAS 

WORKING PAPER Number 100 (November 2013), at 10.  
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This paper has attempted to add to analyzes on the extent to which the World Trade 

Organization has constrained post-crisis industrial policy measures across the globe. By tracing 

parallels between different models of regulatory states and their interaction with the trading 

system, we have suggested that Aggarwal and Evenett’s claim that both developing and 

developed countries have found manners to carve out policy space for their industrial policies 

within the WTO is not sufficiently accurate.  

 

In order to build such a case, this paper has noted that although a number of countries have 

indeed adopted industrial policy measures in the post-crisis era, these countries have done so 

in different regulatory traditions. For our illustrative purposes, this was exemplified by the 

United States’ liberal regulatory tradition and the Brazilian new developmental state. These 

different regulatory traditions, we have argued, interact differently with the current liberal 

trading system. While it has not been the purpose of this paper to discuss the correctness and 

economic effectiveness of either US or Brazilian auto industry policies, it has provided a case 

study of a legal framework to analyze how countries adapt to international trade rules and 

through them, incorporate more successful manners of industrial policy in the eyes of the 

trading system.  

 

We have suggested that the extent to which countries manage to implement and uphold 

industrial policy domestically depends on their willingness and flexibility to craft policies that 

relate to more or less stringent WTO regulations. Aggarwal and Evenett’s analysis is useful to 

indicate that policies regulated under less stringent WTO provisions are commonly those 

adopted by more advanced economies. In this sense, we have shown that the ability to 

implement industrial policy with less likelihood of generating complaints within the trading 

regime depends on countries’ choice of such specific policy instruments and designs used and 

adopted by economies in a more advanced state of development. We have described Brazil’s 

gradual redrawing of its policies to incorporate some of these elements after successive WTO 

controversies and after the experience of the US’ policies in the crisis and post-crisis era. This 

different interaction with the trading system largely accounts for the distinction between policy 

space and policy autonomy traced by pragmatic and structuralist scholars.  

 

These distinctions are useful insofar as they take the pragmatic idea of carving policy space at 

the WTO a step further, suggesting that the notion of policy space needs to be studied within 

the relational aspect of policy autonomy that different countries possess under this system. We 

also hope that this contribution would also be capable of relativizing the strict set of value 
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choices that appear to constrain members under the argument of the structuralist scholars.  To 

this point, we have suggested that there are, in fact, different forms of developmental 

arrangements and state intervention that are accepted within the WTO. Shedding light on these 

various regulatory arrangements may help to destabilize assumptions of dualistic divides 

between market and state and the manners in which this relationship may be understood within 

the trading regime. Further, it may also provide lenses through which to understand that states, 

both of liberal and developmental traditions, legitimately oscillate between values of market 

access and of domestic restructuring according to their concrete needs. These values need to 

be made explicit as much as their consequences within the international trading regime.  

Importantly, these values and consequences should not differ due to different market 

intervention arrangements and different concrete needs for economic development.  

 

 

 


